Officers

Chair
Bryce Blair
AvalonBay Communities, Inc.

President and CEO
Steven A. Wechsler

First Vice Chair
Donald C. Wood
Federal Realty Investment Trust

Second Vice Chair
W. Edward Walter
Host Hotels & Resorts, Inc.

Treasurer
Ronald L. Havner, Jr.
Public Storage

2011 NAREIT Executive Board
Debra A. Cafaro

Ventas, Inc.

Richard ]. Campo

Camden Property Trust

Richard B. Clark

Brookfield Properties Corporation
Michael A. J. Farrell

Annaly Capital Management
Michael D. Fascitelli

Vornad Realty Trust

William P. Hankowsky
Laberty Property Trust

Rick R. Holley

Plum Creek Timber Company, Inc.
Constance B. Moore

BRE Properties, Inc.

David . Neithercut

Equity Residential

Walter C. Rakowich

ProLagis

Robert S. Taubman

Tanbman Centers, In.

2011 NAREIT Board of Governors
Andrew M. Alexander
Weingarten Realty Investors
David M. Brain
Entertainment Properties Trust
Christopher H. Cole

Cole Real Fstate Investments
James F. Flaherty, T11

HCP, Inc.

Michael F. Foust

Digital Realty Trust, Inc.
Edward J. Fritsch

Highwoods Praperties, Inc.
Lawrence L. Gellerstedt, 111
Cousins Properties Incorporated
Jonathan D. Gray
Blackstone Real Estate Advisors
Randall M. Griffin
Corporate Office Properties Trust
Philip L. Hawkins

DCT Industrial Trust, Inc.
Thomas P. Heneghan
Equity Lifestyle Properties
David B. Henry

Kimeo Realty Corporation
Andrew F. Jacobs

Capstead Mortgage Corporation
Thomas H. Lowder
Colonial Properties Trust

Peter S. Lowy

The Westfield Gronp

Craig Macnab

National Retail Properties, Inc.
Joel S. Marcus

Alexandria Real Fstate Equities, Inc.
Dennis D. Oklak

Duke Realty Corporation
Jeffrey S. Olson

Equity One, Inc.

Edward J. Pettinella

Home Properties, Inc.

Steven G. Rogers

Parkway Properties, Inc.
Joseph D. Russell, Jr.

PS Business Parks, Inc.

David P. Stockert

Post Properties, Inc.

Jay Sugarman

iStar Financial Inc.

Gerard H. Sweeney
Brandywine Realty Trust
Steven B. Tanger

Tanger Factory Outlet Centers, Inc.
Lee M. Thomas

Rayonier, Inc.

Thomas W. Toomey

UDR, Inc.

Mark E. Zalatoris

Inland Real Estate Corporation
Mortimer B. Zuckerman
Boston Properties, Inc.
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May 26, 2011

Ms. Loretta King

Multistate Tax Commission

444 N. Capitol Street, N.W., Suite 425
Washington, D.C. 20001-1538
Iking@mtc.gov

Re:  Comments on Multistate Tax Commission’s Proposed Model Statute
Regarding Partnership or Pass-Through Entity Income That is Not Subject to
Income Tax: Suggested Statutory Language

Dear Ms. King:

The National Association of Real Estate Investment Trusts (NAREIT)® thanks you
for the opportunity to submit additional comments on the Multistate Tax
Commission’s (MTC) draft Proposed Model Statute Regarding Partnership or Pass-
Through Entity Income That is Not Subject to Income Tax, which is posted on
www.mtc.gov (2011 Proposed Draft). These comments suggest revised statutory
language, consistent with our May 12, 2011 comments in which we recommended
that the 2011 Proposed Draft be modified so that it achieves its goal of preventing
inequitable treatment among taxpayers without modifying the existing state tax
treatment of widely-held REITs.

NAREIT is the worldwide representative voice for REITs and publicly traded real
estate companies with an interest in U.S. real estate and capital markets. NAREIT's
members are REITs and other businesses throughout the world that own, operate,
and finance income-producing real estate, as well as those firms and individuals who
advise, study, and service those businesses.

EXECUTIVE SUMMARY

Because we are not experts in the state taxation of insurance companies, these
comments assume that the Proposed Draft will address the taxation of insurance-
company owned pass-through entities generally in the manner set forth in the
Proposed Draft. However, we remain concerned about the imposition of an entity-
level tax on partnerships and disregarded entities, particularly because these
structures for decades have been the preferred structure of investing in real estate.
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As we have previously mentioned with respect to the 2011 Proposed Draft, while NAREIT
understands the MTC’s objective in avoiding inequitable treatment among taxpayers, it appears
that the Proposed Draft overreaches by inadvertently imposing tax on certain non-public REITs
implicitly recognized as legitimate and non-abusive by the MTC in connection with its model
captive REIT statute as well as potentially certain REIT-owned partnerships —structures used by
the vast majority of real estate owners in the U.S. Accordingly, we recommend that the 2011
Proposed Draft be modified so that its effect is limited to its original objective-- addressing the
perceived inequity with respect to insurance company ownership of pass-through entities.
Specifically, we recommend the following changes to the Proposed Draft. First, the Proposed
Draft should limit its current language regarding any entity not subject to income tax to those
investment structures with respect to which the MTC already has indicated a concern — pass-
through entities more than 50% owned by insurance companies. If this is not done, at the very
least, the Proposed Draft should clarify that a REIT is considered “subject to income tax.”
Second, the Proposed Draft should not treat a REIT as a pass-through entity because a REIT is
not a pass-through entity; unlike a partnership or disregarded entity which may retain or
distribute income, it is required to distribute at least 90% of its taxable income as a dividend
(meaning it needs sufficient earnings and profits to support such a distribution), and, unlike a
partnership or limited liability company, it may not pass through credits or losses to its investors.
To the extent that there is concern about insurance company ownership of REITS, this concern
should be addressed through an amendment to the MTC’s captive REIT statute.

PROPOSAL: REVISED STATUTORY LANGUAGE
NAREIT suggests the following marked changes to the Proposed Draft (marked in red below):
(a) When 50 per cent or more of the capital interests or profits interest in an entity for

which deductions would be allowed under section 162 of the Internal Revenue Code, 26
U.S.C. 162 and that would otherwise be treated as a partnership or disregarded entity for

entity as if the partnership or disregarded entity were a corporation subject to tax under
chapter [insert state statute].

! Ownership through a taxable entity should not be relevant because the stated concern relates to the income of a
lower-tier entity escaping taxation because it is earned by an entity not subject to income tax. To the extent that the
MTC disagrees, and, for example, wishes to consider ownership through a REIT or mutual fund, Proposed Draft
should only consider such ownership to the extent that the relevant shareholder owns more than 5% of a listed REIT
or mutual fund.

2 Although NAREIT believes that this ambiguous language regarding any entity not subject to income tax should be
deleted from the Proposed Draft, to the extent the MTC disagrees, the language first should be clarified to state
specifically that a REIT as defined under section 856 of the Internal Revenue Code of 1986, as amended, is “subject
to income tax.”
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(b) To the extent applicable, income that is taxable to the partnership or disregarded
entity pursuant to this section, and any related tax attributes and activities shall be
included and taken into account in a combined report filed under [insert state statute].

v __ — | Deleted: As used herein, the term

N Tif necacearvy] Ear niirnncas nf [the MTC e draft madel ran e REIT ofatiitel an - “partnership or disregarded entity” shall
(c) [if necessary] For purposes of [the MTC’s draft model captive REIT statute], an include a real estate investment frust
insurance company shall be treated as an association taxable as a corporation under the (REIT) within the meaning of Section
Internal Revenue Code of 1986, as amended. 856 of the Internal Revenue Code of

1986, as amended.
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Thank you again for the opportunity to submit these comments. Please contact me at (202) 739-
9446, or my colleague Tony Edwards, at (202) 739-9408, if you would like to discuss these
comments in more detail.

Sincerely,

Liha . Beratlein>

Dara F. Bernstein
Senior Tax Counsel

Cc: Sheldon H. Laskin, Esg. (slaskin@mtc.gov)
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