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1875 I Street, NW, Suite 600, Washington, DC  20006-5413 
 

Phone 202-739-9400   Fax 202-739-9401     www.reit.com 

       NAREIT INSURANCE COMMITTEE MEETING AGENDA 
JW Marriott Desert Ridge Resort & Spa – Phoenix, AZ 

            March 31, 2015 
    

NAREIT Insurance Committee Chair: 
 

Michael Horvath, SVP, Risk Management, Simon Property Group 
 

NAREIT Executive Staff: 
 

Sheldon Groner, EVP, Finance & Operations 
 
 
4:30 – 5:30 p.m.  Roundtable Discussion:  Key Risk Management Issues/Updates for CFO’s, 

General Counsels, and Risk Managers: 
 

- Cyber Liability Insurance 
 

o Do you have it? 
o Should you have it?  
o What Coverages are Available? 

 
- Soft Insurance Markets/Excess Capacity 

 
o How are Prices Affected? 
o How Long Can it Last? 

 
- Interactive Discussion:  Key Risk Areas Affecting REITs 

 
Michael Horvath, SVP, Risk Management, Simon Property Group 

 
Jim Blinn, EVP & Global Product Manager, Advisen 

 
Joe Downey, SVP, Willis  

 
5:30 – 5:45 p.m. Terrorism Risk Insurance Act (TRIA) 
  

Tony Edwards, EVP & General Counsel, NAREIT 
   
5:45 – 6:00 p.m. NAREIT Directors & Officers Liability Insurance Program w/Arch 
 

- Insurance Litigation Trends Affecting Real Estate 
- New Amendments to Policy Coverage 
- Program Update 
 
Melissa Lishner, Director, Crystal & Company 
Brian Chiolan, Regional Vice President, Arch 
Michael Chu, Assistant Vice President, Arch 



Terrorism Risk Insurance Act Side-by-Side Comparison:
Current Law and Extension Legislation

Current Law S. 2244
As Passed by Senate

(113th Congress)

H.R. 4871
As Reported

(113th Congress)

H.R. 26
As Passed by the House

(114th Congress)
Expiration December 31, 2014 December 31, 2021

(Seven-year extension)
December 31, 2019
(Five-year extension)

December 31, 2020
(Six-year extension)

NBCR Terrorism No separate treatment
of NBCR terrorism

No change Bifurcation of program into
two types of “acts of
terrorism”: NBCR
terrorism and non-NBCR
terrorism. Existing
program structure and
amounts to remain in place
for NBCR terrorism losses.

No change

Insurer Deductible 20% of prior year’s
DEP in TRIA lines

No change No change No change

Insurer Co-Share 15% of losses above
insurer deductible

16% of losses above
deductible in 2016;
17% in 2017;
18% in 2018;
19% in 2019;
20% in 2020-21

Non-NBCR Terrorism:
16% of losses above
deductible in 2016;
17% in 2017;
18% in 2018;
20% in 2019

16% of losses above
deductible in 2016;
17% in 2017;
18% in 2018;
19% in 2019;
20% in 2020

Program Trigger $100 million in
aggregate insured
losses

No change Non-NBCR Terrorism:
$200 million in 2016;
$300 million in 2017;
$400 million in 2018;
$500 million in 2019

Clarifies that multiple
events in a single year can
be aggregated for purposes
of the trigger, but does not
allow events of less than
$50 million to be counted
for this purpose.

$120 million in 2016;
$140 million in 2017;
$160 million in 2018;
$180 million in 2019;
$200 million in 2020

Clarifies that multiple
events in a single year can
be aggregated for purposes
of the trigger, but does not
allow events of less than
$50 million to be counted
for this purpose.



Terrorism Risk Insurance Act Side-by-Side Comparison:
Current Law and Extension Legislation

Current Law S. 2244
As Passed by Senate

(113th Congress)

H.R. 4871
As Reported

(113th Congress)

H.R. 26
As Passed by the House

(114th Congress)
Annual Program
Cap

$100 Billion No change No change No change

Insurance
Marketplace
Aggregate Retention
(Mandatory
Recoupment)

$27.5 Billion Increases $2 billion
each year through
2019, leveling off at
$37.5 billion for 2019-
2021

Benchmarked to aggregate
insurer deductibles for the
preceding year (i.e., 20% of
aggregate DEP in TRIA
lines), beginning in 2016

Increases $2 billion each
year through 2019, when it
will be $37.5 billion; in
2020 it will be the annual
average of the aggregate
insurer deductibles for the
three prior calendar years

Treasury must complete a
rulemaking within three
years to provide the
procedure for determining
this annual average, and a
timeline for public
notification of such
determination

Recoupment
Amount

133% of the difference
between aggregate
retention level and
amount of losses
already paid by
industry (through
deductibles and co-
pays)

135.5% of the
difference between
aggregate retention
level and amount of
losses already paid by
industry (through
deductibles and co-
pays)

150% of the lesser of either:
(a) the amount of Federal
compensation, or
(b) the aggregate retention
amount

140% of the difference
between aggregate retention
level and amount of losses
already paid by industry
(through deductibles and
co-pays)

Discretionary
Recoupment

Discretionary
recoupment surcharges
may not exceed 3%

No change Discretionary recoupment
surcharges may not be less
than 3%.

No change



Terrorism Risk Insurance Act Side-by-Side Comparison:
Current Law and Extension Legislation

Current Law S. 2244
As Passed by Senate

(113th Congress)

H.R. 4871
As Reported

(113th Congress)

H.R. 26
As Passed by the House

(114th Congress)
Recoupment Timing For acts occurring on or

after January 1, 2012,
recoupment must be
completed by
September 30, 2017.

For acts occurring on or
before December 31,
2017, recoupment must
be completed by
September 30, 2019.
For acts occurring in
2018, 35% of amount
must be collected by
September 30, 2019,
and the remainder by
September 30, 2024.
For acts on or after
January 1, 2019,
recoupment must be
completed by
September 30, 2024.

No timeline for events
occurring after 2014.

For acts occurring on or
before December 31, 2017,
recoupment must be
completed by September
30, 2019.
For acts occurring in 2018,
35% of amount must be
collected by September 30,
2019, and the remainder by
September 30, 2024.
For acts on or after January
1, 2019, recoupment must
be completed by September
30, 2024.

“Make Available”
Requirement

Requires “insurers” (as
defined in statute) to, in
TRIA-eligible lines,
make available
coverage for terrorism
“that does not differ
materially from the
terms, amounts, and
other coverage
limitations applicable
to losses arising from
events other than acts
of terrorism.”

No change Provides for small insurer
“opt-out” of the make
available requirement.
Requires State regulator
determination of financial
hardship exposure.

No change

Requires Treasury to do
an annual study
competitive challenge to
small insurers
participating in the
program



Terrorism Risk Insurance Act Side-by-Side Comparison:
Current Law and Extension Legislation

Current Law S. 2244
As Passed by Senate

(113th Congress)

H.R. 4871
As Reported

(113th Congress)

H.R. 26
As Passed by the House

(114th Congress)
Pre-Event Reserving No provision Requires GAO study on

the viability and effects
of collecting “upfront
premiums” from
participating insurers

Requires GAO study on the
viability and effects of
collecting “upfront
premiums” from
participating insurers, and
on the viability of creating a
capital reserve fund

Requires GAO study on the
viability and effects of
collecting “upfront
premiums” from
participating insurers, and
on the viability of creating a
capital reserve fund

Certification Events must exceed $5
million in aggregate
losses to qualify as “act
of terrorism”

Secretary of the
Treasury must certify in
concurrence with
Secretary of State and
Attorney General

Requires Treasury
Secretary to study and
report to Congress on
the certification process
and whether to
establish a timeline for
certification
determinations.

Requires determination
within 90 days

Eliminates $5 million
threshold

Replaces Secretary of State
with Secretary of Homeland
Security, and requires only
consultation by the
Treasury Secretary

Retains $5 million
threshold; requires only
consultation by the
Treasury Secretary with the
Secretary of Homeland
Security and Attorney
General

Requires Treasury
Secretary to study and
report to Congress on
certification process and
within 9 months of that
report, issue final rules on
certification process,
which must include the
establishment of a
timeline for certification.

Foreign v. Domestic
Terrorism

No distinction No change No change No change

TRIA Notice
Requirement

Required to be given at
time of offer, purchase,
and renewal

No change Removes requirement at
time of purchase (still must
provide at offer and
renewal)

Removes requirement at
time of purchase (still must
provide at offer and
renewal)



Terrorism Risk Insurance Act Side-by-Side Comparison:
Current Law and Extension Legislation

Current Law S. 2244
As Passed by Senate

(113th Congress)

H.R. 4871
As Reported

(113th Congress)

H.R. 26
As Passed by the House

(114th Congress)
Risk Spreading
Mechanisms

No provision Creates advisory
committee to encourage
development of private
market risk spreading
mechanisms

Creates advisory committee
to encourage development
of private market risk
spreading mechanisms

Creates advisory committee
to encourage development
of private market risk
spreading mechanisms

Data Collection No provision No provision Beginning in 2016, requires
Treasury to collect data
from insurers on TRIA
coverages, premiums, take-
up rates, etc.

Beginning in 2016, requires
Treasury to collect data
from insurers on TRIA
coverages, premiums, take-
up rates, etc.

Broker Licensing No provision Adds broker licensing
legislation “NARAB
II” as Title II (with
sunset two-years from
first license).

Adds broker licensing
legislation “NARAB II” as
Title II.

Adds broker licensing
legislation “NARAB II” as
Title II.

CBO Estimate Not applicable CBO estimates that S.
2244 would reduce
deficits by $460 million
over ten years, but
spending would
continue after ten years
resulting in no net
effect on the deficit.

CBO estimates that H.R.
4871 would increase
deficits by $503 million
over ten years, but revenues
and spending would
continue after ten years
resulting in net budgetary
savings.

CBO estimates the bill1

would reduce deficits by
$456 million over ten years.

1 This is based on CBO’s estimate for the House-passed version of S. 2244 (113th Congress) in December 2014, which is identical to
the House-passed H.R. 26. CBO has not produced a new estimate specifically for H.R. 26.



D&O Liability Insurance Program       March 31, 2015 
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D&O Liability Insurance Program  

 
Agenda 
 

 

•               Coverage Enhancements 

 
• Preparing for Your D&O Renewal 

 

• Selecting Your Primary D&O Carrier 

 

• Conclusion 

 

• Q&A 

N E W
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New Coverage Enhancements 

 The updated “Arch Essential Enhancement Endorsementsm  for 

Members of NAREIT®” will include: 
 

 Removal of the plaintiffs’ counsel fee exclusion for bump-up claims 
 

 Coverage for Plaintiffs’ Attorney Fees Paid by the REIT in a 

Derivative Lawsuit 
 

 Waiver of Retention for Class Certification Event Study Costs in a 

Securities Claim 
 

 Other Favorable Terms: 

 Narrower Prior Notice Exclusion 

 Narrower Conduct Exclusions 

 Additional Carve-backs to the REIT vs. Insured Exclusion 

 And More… 
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Preparing for Your D&O Renewal 

Key Underwriting Topics 
 

 Stock Performance (vs. REIT Index and Peer Group) 

 Mergers & Acquisitions (“Bump-Up” Claims) 

 Development and Redevelopment Exposure 

 Operations (Major Tenants, Geographic Exposure, Lease Expirations) 

 Joint Venture / Limited Partner Disputes 

 Capital Structure (Leverage, Equity/Debt Offering History) 

 Dividend History  

 Financial Results vs. Guidance 

 Shareholder Base (Activist / Hedge Fund Investors) 

 Insider Sales / 10b5-1 Trading Plans / Margin Accounts 

 International Exposure (FCPA) 

 Cyber Security  

 Executive Compensation / Proxy 

 Accounting and Regulatory Compliance (i.e. – SEC, IRS) 

 Corporate Governance / Management Changes 

 

 

 

 

 

Best Practices 

 Consistent Operating Strategy & Results 

 Increase Disclosure and Transparency 

 Shareholder Communication 
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Selecting Your Primary D&O Carrier 

 

  Best in Class Language protecting YOUR Board  
 

 Integrated Claims Model 
• Underwriting and Claims work closely together 

• Experience handling wide variety of real estate related claims, 

not just SCAs  

 

 Deep understanding of REIT structure 
 

 Consistent Underwriting Approach 
 

 Commitment to REIT Industry 
 

 Financial Strength  
 

 Focus on Best-in-Class Service  
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Conclusion 

 Commitment to the REIT community for over 20 years 

 

 NAREIT D&O policy available only to NAREIT corporate 

members 

 

 The only Primary D&O policy form endorsed by NAREIT 

 

 Exclusive program administrator 

 

 Strong underwriting partners 

 

 Additional management liability options available 
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Contacts 

 

 

 

Ken Gamble           212-504-5873 or kenneth.gamble@crystalco.com 
 

Stephen Kelly         212-504-5847 or steve.kelly@crystalco.com 
 

Melissa Lishner      212-504-5829 or melissa.lishner@crystalco.com 

  

 

 
 

Brian Chiolan 646-563-6372 or bchiolan@archinsurance.com 
 

Michael Chu  646-563-6373 or michu@archinsurance.com 
 

Jeffrey Zaffino 646-563-6353 or jzaffino@archinsurance.com                  
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