SAMPLE EXCESS SHARE PROVISIONS

The following excess share provisions were excerpted from the charters of various real estate investment
trusts. These excerpts demonstrate a variety of approaches to imposing share ownership and transfer
limitations and will serve as a reference for our discussion of the validity of excess share provisions as a
takeover defense. The following excerpts are presented below:
1.
2.
3.
4.
5.
6.

An excess share provision applicable to 13D groups
An excess share provision not applicable to 13D groups
An excess share provision directly addressing related party rent issues
An excess share provision not directly addressing related party rent issues
An excess share provision giving the board broad discretion to grant exemptions
An excess share provision giving the board very limited discretion to grant exemptions
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1.

An excess share provision applicable to 13D groups

ARTICLE X
RESTRICTIONS ON TRANSFER AND OWNERSHIP OF SHARES
10.1 Definitions. For the purpose of this Article X, the following terms shall have the following
meanings:
…
“Person” The term “Person” shall mean an individual, corporation, partnership, limited liability
company, estate, trust (including, without limitation, a trust qualified under Sections 401(a) or 501(c)(17)
of the Code), a portion of a trust permanently set aside for or to be used exclusively for the purposes
described in Section 642(c) of the Code, association, private foundation within the meaning of Section
509(a) of the Code, joint stock company or other entity and also includes a group as that term is used for
purposes of Section 13(d)(3) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”).
…
10.2 Share Ownership Limitations.
(a) Basic Restrictions.
(i) No Person shall Beneficially Own or Constructively Own Common Shares in excess
of the Common Share Ownership Limit unless, as provided in Section 10.2(i), the Board of
Directors, in its sole and absolute discretion, increases the Common Share Ownership Limit, in
which case no Person shall Beneficially Own or Constructively Own Common Shares in excess
of such modified Common Share Ownership Limit.
(ii) No Person shall Beneficially Own or Constructively Own Preferred Shares in excess
of the Preferred Share Ownership Limit unless, as provided in Section 10.2(i), the Board of
Directors, in its sole and absolute discretion, increases the Preferred Share Ownership Limit, in
which case no Person shall Beneficially Own or Constructively Own Preferred Shares in excess
of such modified Preferred Share Ownership Limit.
(iii) No Person shall Beneficially Own or Constructively Own Shares to the extent that:
(1) such Beneficial Ownership or Constructive Ownership of Shares would result
in the Corporation being “closely held” within the meaning of Section 856(h) of the Code
(without regard to whether the ownership interest is held during the last half of a taxable
year);
(2) such Beneficial Ownership or Constructive Ownership of Shares would
result in (a) the Corporation owning (directly or indirectly) an interest in a tenant that is
described in Section 856(d)(2)(B) of the Code if the income derived by the Corporation
(either directly or indirectly through one or more partnerships or limited liability
companies) from such tenant for the taxable year of the Corporation during which such
determination is being made would reasonably be expected to equal or exceed the lesser
of (I) one percent (1%) of the Corporation’s gross income (as determined for purposes of
Section 856(c) of the Code), or (II) an amount that would cause the Corporation to fail to
satisfy any of the gross income requirements of Section 856(c) of the Code or (b) any

manager or operator of a “qualified lodging facility,” within the meaning of Section
856(d)(9)(D) of the Code, leased by the Corporation (or any subsidiary of the
Corporation) to one of its taxable REIT subsidiaries with respect to the Corporation
failing to qualify as an “eligible independent contractor,” within the meaning of Section
856(d)(9)(A) of the Code, in either case if the income derived by the Corporation from
such tenant or such taxable REIT subsidiary, taking into account any other income of the
Corporation that would not qualify under the gross income requirements of Section 856(c)
of the Code, would (or in the sole judgment of the Board of Directors, could) cause the
Corporation to fail to satisfy any of such gross income requirements; or
(3) such Beneficial Ownership or Constructive Ownership of Shares would result
in the Corporation otherwise failing to qualify as a REIT.
(iv) No Person shall Transfer any Shares if, as a result of the Transfer, the Shares would
be Beneficially Owned by fewer than 100 Persons (determined without reference to the rules of
attribution under the Code). Subject to Section 10.4 and notwithstanding any other provisions
contained herein, any Transfer of Shares (whether or not such Transfer is the result of a
transaction entered into through the facilities of the NYSE or any other national securities
exchange or automated inter-dealer quotation system) that, if effective, would result in Shares
being Beneficially Owned by fewer than 100 Persons (determined under the principles of Section
856(a)(5) of the Code) shall be void ab initio, and the intended transferee shall acquire no rights
in such Shares.

2.

An excess share provision not applicable to 13D groups

SECTION 2. REIT-RELATED RESTRICTIONS AND LIMITATIONS ON THE EQUITY STOCK.
Until the "Restriction Termination Date," as defined below, all Equity Stock shall be subject to
the following restrictions and limitations intended to preserve the Corporation's status as a REIT:
(a) Definitions. As used in this Article V, the following terms shall have the indicated meanings:
…
"Person" shall mean an individual, corporation, partnership, estate, trust (including a trust
qualified under Section 401(a) or 501(c)(17) of the Code), a portion of a trust permanently set aside for or
to be used exclusively for the purposes described in Section 642(c) of the Code, association, private
foundation within the meaning of Section 509(a) of the Code, joint stock company or other entity; but
does not include an underwriter that participated in a public offering of any Equity Stock for a period of
25 days following the purchase by such underwriter of such Equity Stock.
…
(b) Ownership Limitation and Transfer Restrictions with Respect to Equity Stock.
(i) Except as provided in Section 2(f) of this Article V, prior to the Restriction Termination Date,
no Person shall Beneficially Own or Constructively Own Equity Stock in excess of the Ownership Limit.
(ii) Except as provided in Section 2(f) of this Article V, prior to the Restriction Termination Date,
any Transfer that, if effective would result in any Person Beneficially Owning or Constructively Owning
Equity Stock in excess of the Ownership Limit shall be void ab initio as to the Transfer of such Equity
Stock that would be otherwise Beneficial Owned or Constructively Owned (as the case may be) by such
Person in excess of the Ownership Limit; and the Purported Record Transferee (and the Purported
Beneficial Transferee, if different) shall acquire no rights in such Equity Stock.
(iii) Except as provided in Section 2(f) of this Article V, prior to the Restriction Termination Date,
any Transfer that, if effective, would result in the outstanding Equity Stock being Beneficially Owned by
less than 100 Persons (determined without reference to any rules of attribution) shall be void ab initio as
to the Transfer of such Equity Stock which would be otherwise Beneficially Owned by the transferee; and
the Purported Record Transferee (and the Purported Beneficial Transferee, if different) shall acquire no
rights in such Equity Stock.
(iv) Prior to the Restriction Termination Date, any Transfer that, if effective, would result in the
Corporation being "closely held" within the meaning of Section 856(h) of the Code, or would otherwise
result in the Corporation failing to qualify as a REIT, shall be void ab initio as to the Transfer of the
Equity Stock that would cause the Corporation to be "closely held" within the meaning of Section 856(h)
of the Code or otherwise to fail to qualify as a REIT, as the case may be; and the Purported Record
Transferee (and the Purported Beneficial Transferee, if different) shall acquire no rights in such Equity
Stock.

(v) If the Board of Directors or its designee shall at any time determine in good faith that a
Transfer of Equity Stock has taken place in violation of this Section 2(b) or that a Person intends to
acquire or has attempted to acquire beneficial ownership (determined without reference to any rules of
attribution), Beneficial Ownership or Constructive Ownership of any Equity Stock of the Corporation in
violation of this Section 2(b), the Board of Directors or its designee shall take such action as it deems
advisable to refuse to give effect to or to prevent such Transfer, including but not limited to, refusing to
give effect to such Transfer on the books of the Corporation or instituting proceedings to enjoin such
Transfer; provided, however; that any Transfers or attempted Transfers in violation of Section 2(b)(ii),
Section 2(b)(iii) or Section 2(b)(iv) of this Article V shall automatically result in the conversion and
exchange described in Section 2(c), irrespective of any action (or non-action) by the Board of Directors,
except as provided in Section 2(f) of this Article V.

3.

An excess share provision directly addressing related party rent issues
2. Capital Stock.
(1) Ownership Limitations. During the period commencing on the Initial Date and prior
to the Restriction Termination Date, but subject to Section 4:
(A) Basic Restrictions.
(i) (1) No Person, other than an Excepted Holder, shall Beneficially Own or
Constructively Own shares of Capital Stock in excess of the Aggregate Stock Ownership
Limit, (2) no Person, other than an Excepted Holder, shall Beneficially Own or
Constructively Own shares of Common Stock in excess of the Common Stock Ownership
Limit and (3) no Excepted Holder shall Beneficially Own or Constructively Own shares
of Capital Stock in excess of the Excepted Holder Limit for such Excepted Holder.
(ii) No Person shall Beneficially Own shares of Capital Stock to the extent that
such Beneficial Ownership of Capital Stock would result in the Corporation being
“closely held” within the meaning of Section 856(h) of the Code (without regard to
whether the ownership interest is held during the last half of a taxable year).
(iii) No Person shall Beneficially Own or Constructively Own shares of Capital
Stock to the extent that such Beneficial Ownership or Constructive Ownership of Capital
Stock would otherwise result in the Corporation failing to qualify as a REIT (including,
but not limited to, Beneficial Ownership or Constructive Ownership that would result in
the Corporation actually owning or Constructively Owning an interest in a tenant that is
described in Section 856(d)(2)(B) of the Code if the income derived by the Corporation
from such tenant would cause the Corporation to fail to satisfy any of the gross income
requirements of Section 856(c) of the Code).
(iv) No Person shall Beneficially Own or Constructively Own shares of Capital
Stock to the extent that such Beneficial Ownership or Constructive Ownership of Capital
Stock could result in the Corporation failing to qualify as a “domestically controlled
qualified investment entity” within the meaning of Section 897(h)(4)(B) of the Code.
(v) Notwithstanding any other provision contained herein, any Transfer of shares
of Capital Stock that, if effective, would result in the shares of Capital Stock being
beneficially owned by less than 100 Persons (determined under the principles of Section
856(a)(5) of the Code) shall be void ab initio, and the intended transferee shall acquire no
rights in such shares of Capital Stock.
The number and value of the outstanding shares of Capital Stock (or any class or series thereof)
Beneficially Owned or Constructively Owned by any Person shall be determined by the Board of
Directors, which determination shall be final and conclusive for all purposes hereof. For purposes
of determining the percentage ownership of Capital Stock (or any class or series thereof) by any
Person, shares of Capital Stock that may be acquired upon conversion, exchange or exercise of
any securities of the Corporation directly or Constructively held by such Person, but not shares of
Capital Stock issuable with respect to the conversion, exchange or exercise of securities for the
Corporation held by other Persons, shall be deemed to be outstanding prior to conversion,
exchange or exercise.

4.

An excess share provision not directly addressing related party rent issues

[Note: this is the same provision seen above in Section 2 as an example of a “non-13D group” provision]
(b) Ownership Limitation and Transfer Restrictions with Respect to Equity Stock.
(i) Except as provided in Section 2(f) of this Article V, prior to the Restriction Termination Date,
no Person shall Beneficially Own or Constructively Own Equity Stock in excess of the Ownership Limit.
(ii) Except as provided in Section 2(f) of this Article V, prior to the Restriction Termination Date,
any Transfer that, if effective would result in any Person Beneficially Owning or Constructively Owning
Equity Stock in excess of the Ownership Limit shall be void ab initio as to the Transfer of such Equity
Stock that would be otherwise Beneficial Owned or Constructively Owned (as the case may be) by such
Person in excess of the Ownership Limit; and the Purported Record Transferee (and the Purported
Beneficial Transferee, if different) shall acquire no rights in such Equity Stock.
(iii) Except as provided in Section 2(f) of this Article V, prior to the Restriction Termination Date,
any Transfer that, if effective, would result in the outstanding Equity Stock being Beneficially Owned by
less than 100 Persons (determined without reference to any rules of attribution) shall be void ab initio as
to the Transfer of such Equity Stock which would be otherwise Beneficially Owned by the transferee; and
the Purported Record Transferee (and the Purported Beneficial Transferee, if different) shall acquire no
rights in such Equity Stock.
(iv) Prior to the Restriction Termination Date, any Transfer that, if effective, would result in the
Corporation being "closely held" within the meaning of Section 856(h) of the Code, or would otherwise
result in the Corporation failing to qualify as a REIT, shall be void ab initio as to the Transfer of the
Equity Stock that would cause the Corporation to be "closely held" within the meaning of Section 856(h)
of the Code or otherwise to fail to qualify as a REIT, as the case may be; and the Purported Record
Transferee (and the Purported Beneficial Transferee, if different) shall acquire no rights in such Equity
Stock.
(v) If the Board of Directors or its designee shall at any time determine in good faith that a
Transfer of Equity Stock has taken place in violation of this Section 2(b) or that a Person intends to
acquire or has attempted to acquire beneficial ownership (determined without reference to any rules of
attribution), Beneficial Ownership or Constructive Ownership of any Equity Stock of the Corporation in
violation of this Section 2(b), the Board of Directors or its designee shall take such action as it deems
advisable to refuse to give effect to or to prevent such Transfer, including but not limited to, refusing to
give effect to such Transfer on the books of the Corporation or instituting proceedings to enjoin such
Transfer; provided, however; that any Transfers or attempted Transfers in violation of Section 2(b)(ii),
Section 2(b)(iii) or Section 2(b)(iv) of this Article V shall automatically result in the conversion and
exchange described in Section 2(c), irrespective of any action (or non-action) by the Board of Directors,
except as provided in Section 2(f) of this Article V.

5.

An excess share provision giving the board broad discretion to grant exemptions
Section 3. Limit on Ownership; Excess Shares .

a. Except as otherwise provided by Subparagraph (f), no person shall at any time directly or
indirectly acquire or hold beneficial ownership in the aggregate of more than the percentage limit
(“Limit”) set forth in Subparagraph (b) of the outstanding Stock of any class of the Corporation. Such
shares of Stock held by a Stockholder over the Limit, including any shares of Stock that would exceed the
Limit if Stock was redeemed in accordance with Subparagraph (e) (but excluding any shares exempted by
the Board of Directors in accordance with Subparagraph (f), are herein referred to as “Excess Common
Shares” if originally shares of Common Stock and as “Excess Preferred Shares” if originally shares of
Preferred Stock and collectively as “Excess Shares”. For purposes of this Section 3 a person shall be
deemed to be the beneficial owner of the Stock that such person (i) actually owns, (ii) constructively owns
after applying the rules of Section 544 of the Code as modified in the case of a REIT by Sections 856(a)(6)
and Section 856(h) of the Code, and (iii) has the right to acquire upon exercise of outstanding rights,
options and warrants, and upon conversion of any securities convertible into Stock, if any, if such
inclusion will cause such person to own more than the Limit.
…
f. Shares described in this Subparagraph shall not be deemed to be Excess Shares at the times and
subject to the terms and conditions set forth in this Subparagraph.
…
(ii) Subject to the provisions of Subparagraph (g), Shares which the Board of Directors in its sole
discretion may exempt from the Limit while owned by a person who has provided the Corporation with
evidence and assurances acceptable to the Board that the qualification of the Corporation as a REIT
would not be jeopardized thereby.
…
g. The Board of Directors, in its sole discretion, may at any time revoke any exception in the case
of any Stockholder pursuant to Subparagraph (f)(i) or (f)(ii), and upon such revocation, the provisions of
Subparagraphs (d) and (e) shall immediately become applicable to such Stockholder and all shares of
which such Stockholder may be the beneficial owner. The decision to exempt or refuse to exempt from
the Limit ownerships of certain designated shares of Stock, or to revoke an exemption previously granted,
shall be made by the Board of Directors at its sole discretion, based on any reason whatsoever, including
but not limited to, the preservation of the Corporation’s qualification as a REIT.

6.

An excess share provision giving the board very limited discretion to grant exemptions

Exception. The Ownership Limit shall not apply to the acquisition of shares of Equity Stock by
an underwriter that participates in a public offering of such shares for a period of 90 days following the
purchase by such underwriter of such shares provided that the restrictions contained in Section (A)(2) of
Article IX hereof will not be violated following the distribution by such underwriter of such shares. In
addition, the Board of Directors, upon receipt of a ruling from the Internal Revenue Service or an opinion
of counsel in each case to the effect that the restrictions contained in Section (A)(2)(b), Section (A)(2)(c),
and/or Section (A)(2)(d) of Article IX hereof will not be violated, may exempt a Person from the
Ownership Limit provided that (i) the Board of Directors obtains such representations and undertakings
from such Person as are reasonably necessary to ascertain that no individual's Beneficial Ownership or
Constructive Ownership of shares of Equity Stock will violate the Ownership Limit and (ii) such Person
agrees in writing that any violation or attempted violation will result in such transfer to the Trust of shares
of Equity Stock pursuant to Section (A)(3) of Article IX hereof.

