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September 12, 2016 

Submitted Electronically – Michael.Pieciak@vermont.gov; mark.heuerman@com.state.oh.us; 
and nasacomments@nasaa.org 
 
NASAA Legal Department 
Mr. Mark Stewart, Counsel 
NASAA 
750 First Street, NE, Suite 1140 
Washington, D.C. 20002 
 
Re: Proposed Amendment to the NASAA Statement of Policy Regarding Real Estate 

Investment Trusts 

Ladies and Gentlemen: 

The Investment Program Association (“IPA”) appreciates the opportunity to submit these 
comments in response to the Notice of Request for Public Comment Regarding Proposed 
Amendment (the “Proposed Amendment”) to the North American Securities Administrators 
Association (“NASAA”) Statement of Policy Regarding Real Estate Investment Trusts, dated 
July 27, 2016 (the “Notice”).  

I. BACKGROUND ON THE INVESTMENT PROGRAM ASSOCIATION 

The IPA was formed in 1985 to provide effective national leadership for the direct investment 
industry.  The IPA supports individual investor access to a variety of asset classes not correlated 
to the traded markets1 that have historically been available primarily to institutional investors.   
The funds which invest in these asset classes include publicly registered, non-listed real estate 
investment trusts (“NL REITs”), publicly registered, non-listed business development companies 
(“NL BDCs”), and other publicly registered, non-listed direct participation programs (“Other 
DPPs,” and collectively with NL REITs and NL BDCs, “Public Programs”). See Appendix A for 
an overview of publicly registered, non-listed REITs. For 30 years the IPA has successfully 
championed the growth and improvement of such products, which have become increasingly 
important to financial professionals and investors alike.  Public Programs are now held in more 
than 2.8 million investor accounts. Today, Public Programs function as a critical component of 
effectively diversified investment portfolios and serve an essential capital formation function for 
national, state, and local economies. 

                                                
1 Asset classes that are not correlated to the traded markets generally do not move in parallel with the traded 
markets.  This results in a type of diversification that assists in reducing the portfolio risk that results from traded 
market volatility. 
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The IPA serves the investment community through advocacy, collaboration and education 
regarding these Public Programs. IPA members include 165 product sponsors, asset management 
companies, broker-dealers and direct-investment service providers, including major national 
accounting and law firms and national, regional, and independent broker-dealer firms.  
Collectively, these members service financial and direct investment assets in virtually all 
investment categories, including Public Programs representing over $114 billion of assets under 
management.2  

The IPA establishes and encourages best practices on behalf of the investing public, such as: 

• Promoting uniform and comparable reporting of product performance information; 

• Standardizing valuation and financial metric reporting among direct investment products 
for ease of comparison by the investing public and other users of the information; 

• Enhancing overall product transparency beyond what is required to be disclosed in filings 
with the Securities and Exchange Commission (“SEC”); 

• Working directly with federal and state regulators (e.g., the SEC,  the Financial Industry 
Regulatory Authority, Inc. (“FINRA”)3 and various members of NASAA) to help create 
consistent and transparent  communications and regulations for Public Programs; 

• Raising investor understanding of Public Programs and their potential to address 
individual financial goals through educational programs; and 

• Training financial advisors to enhance their knowledge of Public Programs and the 
appropriate role of these products in client portfolios. 

Representatives of the IPA and of several of the IPA member organizations were each invited by 
the NASAA DPP Project Policy Group (the “Project Group”) to participate in separate 
discussions with the Project Group on September 16 and 17, 2015, in Baltimore, Maryland. 
These discussions focused on the Policy Group’s draft amendments to NASAA’s Statement of 
Policy Regarding Real Estate Investment Trusts (the “REIT Guidelines”).  Subsequent to those 
meetings, the IPA contacted several members of the Policy Group suggesting that a joint task 
force be formed in order to undertake a mutually beneficial dialogue to identify common 
objectives, share industry information regarding current practices and perceived needs, explore 
alternative paths to achieve appropriate investor protections, and generally further the dialogue 
between NASAA policymakers and industry participants. The IPA believed that such a joint task 
force would enable the IPA and NASAA to	coordinate NASAA’s efforts to produce amendments 
to the REIT Guidelines that are appropriate, implementable and adequately address the best 
interests of investors in Public Programs.  Further, the establishment of such a joint task force 

                                                
2  A complete list of the IPA’s members is available at: http://www.ipa.com/membership/#directory. 
3  FINRA is an independent; self-regulatory organization authorized by Congress to protect investors by ensuring 
that the securities industry operates fairly and honestly.  (http://www.finra.org) 
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would create a constructive framework for an effective dialogue between NASAA policymakers 
and industry participants as NASAA seeks to establish new guidelines or amend other existing 
guidelines for Public Programs. The IPA continues to offer its active participation in such a joint 
task force if NASAA wishes to pursue this approach for future proposals and to refine the 
Proposed Amendment and urges the formation of such a joint task force to ensure that any 
amendments to the REIT Guidelines reflect the input of industry participants, are carefully 
tailored to achieve NASAA’s objectives and can be implemented by industry participants. 

The IPA respectfully submits this letter, which provides important information and the collective 
comments and recommendations of the industry regarding any final amendments to the REIT 
Guidelines with respect to concentration limits. The IPA is providing recommendations related 
to (i) the current state of the NL REITs industry and the need for and timing of any NASAA 
concentration limit in light of the product innovation within the NL REIT industry and the recent 
developments in the regulatory regime related to fiduciary standards; (ii) the IPA’s comments 
and concerns regarding the requirements and policy implications of the Proposed Amendment; 
and (iii) the IPA’s recommendations for any Proposed Amendment of the REIT Guidelines. 
Capitalized terms used and not otherwise defined herein have the meaning ascribed to them in 
the REIT Guidelines.  

II. EXECUTIVE SUMMARY 

The primary purpose of the Proposed Amendment is to implement a “concentration limit” that 
would impose a cap on an investor’s aggregate investment in an NL REIT, its Affiliates and 
other NL REITs to no more than 10% of an investor’s liquid net worth.  The IPA respects and 
shares the desire of NASAA and the various NASAA jurisdictions to protect investors from 
practices that are not in their best interests and ensure that NL REITs are recommended to 
investors based on appropriate standards of financial and personal suitability and consistent with 
the investment goals of the investors. The IPA believes that sufficient safeguards are in place at 
the federal, state, and broker-dealer levels to minimize the risk of investor harm and provide 
adequate recourse in those rare instances in which an NL REIT is sold to an investor which is 
unsuitable or inconsistent with the investor’s goals. Therefore, the IPA respectfully submits that 
the application of investment concentration limitations to NL REITs is inappropriate in light of 
recent regulatory developments and innovative developments proactively adopted by the industry 
to ensure investor suitability and consistency with the investor’s investment objectives.  A 
uniform, one-size-fits-all-investors approach is unnecessary, ignores the distinct investor-specific 
factors that lead to a reassured suitability determination, and may even be harmful under the 
current regulatory regime. In support of these views, this letter will address (i) the current state of 
and innovation in the NL REIT industry and the need for and timing of any NASAA 
concentration limit, taking into consideration the recent developments in the regulatory regime 
related to fiduciary standards; (ii) the IPA’s comments and concerns regarding the requirements 
and policy implications of the Proposed Amendment; and (iii) the IPA’s recommendations for 
the Proposed Amendment or any further contemplated revisions of the REIT Guidelines. 
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A. Current State of the Industry  

Since the 1980s, NL REITs have evolved from their predecessor forms and structures to provide 
improved liquidity, more transparency and independent valuation discovery, enhanced 
governance, more investor-friendly structures and compensation provisions, greater scale and 
associated financial strength, efficiency, strategic optionality and professional management of 
the distinct asset classes managed by NL REITs. IPA believes that NL REITs have demonstrated 
successful investment performance and achievement of investment objectives which have clearly 
benefitted investors. The IPA submits that these industry-led improvements diminish the need 
for a uniform concentration limit. 

In addition, considerable regulatory protections, including limits on the availability of NL REITs 
to investors of modest income and net worth and mandated broker-dealer determinations of 
suitability, already exist at the federal and state levels. These protections go far beyond the 
regulatory oversight of other alternative investment products.  Further, new regulations 
promulgated by the U.S. Department of Labor (“DOL”), the so-called “Fiduciary Rule,” were 
finalized during the Project Group’s deliberations regarding imposition of a concentration limit. 
This new rule, and the anticipated introduction by the SEC in the fall of 2016 of a coordinating 
fiduciary rule for all retail accounts, addresses many of the potential concerns giving rise to the 
perceived need for a concentration limit and provides significant additional safeguards for 
investors. 

B. IPA Comments and Concerns Regarding the Proposed Amendment 

The Notice calls for comments to the Proposed Amendment, which would implement a 
concentration limit for all NL REITs. The preamble to the Proposed Amendment indicated that 
the goal of the Policy Group in proposing the amendments is to “move to a more uniform 
concentration standard across jurisdictions.”  The Notice states that the Proposed Amendment 
“would add a uniform concentration limit…” and proposes the following changes to the REIT 
Guidelines: 

• the addition of a requirement that sponsors establish a “minimum concentration limit” 
for Persons who purchase Shares in a REIT for which there is not likely to be a 
substantial and active secondary market; 

• an explicit listing of 14 qualitative and quantitative factors that each Administrator 
may consider in evaluating the concentration limit proposed by the sponsor; 

• a limit of a Person’s aggregate investment in the REIT, its affiliates, and other non-
traded REITs to no more than 10% of the Person’s liquid net worth (defined as “that 
portion of net worth consisting of cash, cash equivalents, and readily marketable 
securities”), subject to an exclusion from the limit for Persons deemed Accredited 
Investors under the income or net worth standard of Rule 501 of Regulation D;   
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• the ability of each jurisdiction to modify any portion of the concentration limit (i.e., 
require a different concentration limit) based on each Administrator’s assessment of 
the 14 factors or, presumably, based on different income thresholds; 

• the addition of a requirement that an NL REIT prospectus contain disclosure 
acknowledging that the concentration limit does not satisfy the independent suitability 
determination required under the REIT Guidelines, existing administrative rules or 
self-regulatory organization rules when selling Shares; 

• the addition of a requirement of the sponsor and each person selling shares to 
maintain records of the information used to establish compliance with the 
concentration limit for a period of six years; and 

• the addition of a requirement to disclose in the final prospectus the responsibility of 
the sponsor and each person selling Shares to make “every reasonable effort” to 
determine the purchaser meets the concentration standard based on information 
provided by the shareholder regarding the shareholder’s financial situation and 
investment objectives.  

The IPA’s primary concerns with respect to the Proposed Amendment relate to the following 
issues: (i) the application of the concentration limit to the total of a person’s investments in the 
“REIT, its affiliates, and other non-traded REITs” and the potential of this definition to capture 
investments in listed or privately issued securities and investments unrelated to real estate and to 
prevent the flow of capital to programs producing the best risk-adjusted returns, thereby 
increasing investor risk and potentially resulting in investment limitations being imposed on 
exempt securities offerings; (ii) the determination of a concentration limit based solely on liquid 
net worth as opposed to total net worth (excluding home, furnishings and automobiles) thereby 
limiting the ability of investors to achieve diversification for their entire portfolio; (iii) the 
absence of definitive income and net worth exemptions from such a standard, as each 
Administrator may independently evaluate any standards and any exclusion proposed by the 
sponsor; (iv) the need for additional clarifications with respect to the new record-keeping and 
disclosure requirements; and (v) the imposition of concentration limits during a period of 
substantial regulatory change with respect to the fiduciary obligations of financial advisors and 
broker-dealers.  

The IPA also believes that the Proposed Amendment’s one-size-fits-all-investors ignores the 
financial advisor’s duty to evaluate suitability based on the financial condition and factors 
specific to that investor, which requires the financial advisor’s familiarity with each investor’s 
personal financial situation, existing portfolio, and level of sophistication, investment goals, and 
risk tolerance, and instead imposes a static, one-variable test. The IPA respectfully submits that 
the Proposed Amendment could have a chilling effect on investment including a negative impact 
on the ability of ordinary (i.e., non-high net worth) investors to reduce the risk profile of and 
properly diversify their investment portfolios across non-correlated asset classes. Overly 
restrictive regulation of the securities of NL REITs may have the unintended consequence of 
forcing investors into investing in products with less oversight and transparency than NL REITs 
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because the benefits of NL REITs and Public Programs in general are not easily replicable or 
readily available to the retail investment community in other investment products.  As a result, 
investors may face greater, rather than less, risk as a result of the implementation of the Proposed 
Amendment.  

C. Recommendations for Proposed Amendment 

Although the IPA and its members believe concentration is one appropriate consideration in 
determining the appropriateness of a NL REIT in an investor’s portfolio, such determination 
should be based on facts and circumstances specific to each individual investor. These factors go 
beyond a simple net worth and income percentage and should appropriately include such 
customer-specific considerations as risk tolerance, investment experience and sophistication, 
investment time-frame,  nature of wealth holdings and level of correlation between the various 
asset classes held (both liquid and illiquid), family situation and outlook, financial and lifestyle 
objectives, etc. Further, if NASAA desires to proceed with the Proposed Amendment reflecting 
the imposition of a concentration limit based on only one variable (liquid net worth), then the 
IPA recommends that it delay such consideration until after the positive impact of the DOL 
Fiduciary Rule can be assessed and after the SEC proposes its fiduciary rules. Finally, if NASAA 
nevertheless intends to proceed now to amend the REIT Guidelines to include a concentration 
limit, the IPA believes that the basis of the concentration limit should be investor total net worth 
(exclusive of home, home furnishing and automobiles) at the time of the investment, and that the 
concentration limit should be applied solely to the investment in an individual NL REIT 
(exclusive of investments made via a distribution reinvestment plan) and not to all NL REIT 
investments and investments in Affiliates. 

The following pages provide more in-depth details regarding the state of the NL REIT industry, 
the IPA’s comments and concerns with respect to the Proposed Amendment and the IPA’s 
recommendations for amendment of the REIT Guidelines.  For ease of reference, this letter is 
organized as follows: 

I. BACKGROUND ON THE INVESTMENT PROGRAM ASSOCIATION 
II. EXECUTIVE SUMMARY 

A. Current state of the industry  
B. IPA Comments and Concerns Regarding the Proposed Amendment 

C. Recommendations for Proposed Amendment 
III. STATE OF THE INDUSTRY 

A. Evolution of NL REITs and Investor-Friendly Features 
B. Evolution of the Industry to Address Liquidity Considerations 

C. NL REITs Complement Retail Investment Objectives 
D. Current Investor Protections 
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E. Ongoing Changes in Sales Commission Structures Mitigate Concerns 
Regarding Incentives Adverse to Investor Interests 

F. The Benefits Provided By NL REITs Are Embraced By A Large and Growing 
Number of Investors and Financial Advisors 

IV. IPA COMMENTS AND POLICY CONCERNS WITH RESPECT TO THE 
PROPOSED AMENDMENT 

A. Comments with Respect to the Text of the Proposed Amendment 
B. Inadvisability of a One-Size-Fits-All-Investors, Fixed Concentration Limit 

V. IPA RECOMMENDATION AND PROPOSAL FOR AMENDMENT OF THE 
REIT GUIDELINES 

A. Concentration Limit Provisions 
B. Process of Defining Concentration Limits 

C. Required Recordkeeping and Disclosures 
VI. CONCLUSION 
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III.  STATE OF THE INDUSTRY 

 A. Evolution of NL REITs and Investor-Friendly Features 

In response to competition, market forces, and changing regulation, NL REITs have 
implemented a number of investor-friendly features.  Certain of these are discussed below. 

i. Introduction of Liquidity Features. 

NL REITs are marketed to and intended for investors with no immediate need for liquidity in 
their investment.  NL REITs typically have limited lives and seek a liquidity event within a five 
to ten-year holding period.  Such a liquidity event can include a listing of the company on a 
national securities exchange, a merger with an existing exchange-traded company, or a sale of 
the assets of the company.  All three liquidity events are designed to provide a final return of the 
capital invested and any gains after the investor has enjoyed the income generated during the 
term of the investment. To provide some liquidity prior to a targeted liquidity event, NL REITs 
now offer share redemption programs (“SRPs”) for investors, including those who confront 
unexpected financial needs.  The typical NL REIT SRP will accommodate the redemption of 5% 
of the total number of its shares outstanding each year. A form of NL REIT that is rapidly 
gaining momentum in equity fundraising, the daily net asset value (“Daily NAV”) REIT, will 
accommodate the redemption of up to 20% of the REIT’s net asset value each year—indicating 
an on-going trend toward the provision of greater liquidity among NL REITs. Daily NAV REITs 
are similar to mutual funds in that they are perpetual life and provide daily pricing at which 
shares can be purchased or sold (subject to the aforementioned 20% aggregate annual 
redemption limitation). Under normal market conditions, these SRPs generally meet the 
redemption needs of investors. In 2015, 98.3%4 of all the shares submitted for redemption via the 
SRPs of 60 operational NL REITs were redeemed.5   

ii. Improved and Transparent “Price” Discovery. 

Modern NL REITs provide investors with significant “price” (i.e., value) transparency in 
accordance with both regulatory requirements and industry valuation and disclosure guidelines 
issued by the IPA.  FINRA Rule 2310, which governs the recommendation of a Public Program 
to an investor by a broker-dealer, stipulates that a broker-dealer may not sell a publicly-
registered Public Program security unless the issuer of the Public Program agrees to provide a 
valuation of its underlying assets and liabilities in its annual report (or other public filing).  
Recent changes to NASD Rule 2340 which became effective in April 2016 (during the period of 
deliberation by the Project Group) impose additional transparency requirements for Public 
Programs relating to the reporting of their values on customer account statements and requiring 
the use of valuation methodologies consistent with industry standards and practices and the 
                                                
4 Source: Robert A. Stanger & Co., Inc. analysis of data disclosed in Forms 10-K dated December 31, 2015 
regarding SRP transactions during 2015 for 68 operational NL REITs. 
5 Of 68 registered or closed NL REIT programs, the percentage of fulfilled redemption requests could only be 
calculated for 60 programs.  Three legacy programs suspended their SRP prior to 2015 and five other programs are 
fulfilling redemptions requests only in the event of death or disability.   
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material involvement and confirmation of such asset valuations by independent valuation 
experts.  

In addition, the IPA issued “IPA Practice Guideline 2013-01: Valuations of Publicly Registered 
Non-Listed REITs.” This guideline sets forth standards relating to the determinations of an NL 
REIT’s value (net asset value), methodology, independence of valuations, management of the 
process of conducting valuations, and enhanced reporting and disclosures relating to valuations.  
This guideline adopted the basis for valuation reporting used by institutional real estate investors, 
with the valuation determined consistent with the definition of fair value under generally 
accepted accounting principles (“GAAP”).   

iii. Enhanced Governance and Reductions of Conflicts of Interest. 

As explained more fully below, NL REITs typically have more robust investor protections than 
the publicly offered real estate partnerships of the 1980s and 1990s due to improved governance 
provisions and limitations on conflicts of interest.  For example, NL REITs’ boards of directors 
are elected by shareholders and typically require majority approval by independent directors for 
actions that impact shareholder rights, strategic transactions, or transactions involving affiliates.  
Additionally, the structures and duties of boards of directors of NL REITs are dictated by state 
corporation or trust laws and the REIT Guidelines.   

iv. Enhanced Professional Management Expertise. 

NL REITs have attracted “institutional quality” professional asset management companies with 
exceptional qualifications in their areas of focus. For example, the Blackstone Group, a company 
with over $350 billion of assets under management and deemed by most industry observers to be 
the leading global real estate asset manager, recently entered the NL REIT market, filing a 
registration statement for the $5 billion offering of its first NL REIT in August 2016. Such 
institutional asset management companies have recognized the growing use of these products by 
retail investors, and the ability of these products to enable the investor, in consultation with the 
financial advisor, to determine the most appropriate asset mix of the account.  This growing 
influx of such highly experienced and successful management organizations has contributed to 
the quality and growth of investment in NL REITs.  

v. Greater Efficiencies of Scale, Financial Strength and Strategic Options. 

NL REITs today are significantly larger than their predecessor products.  For example, the 
amount of equity invested in the 45 fully liquidated NL REITs that comprised the performance 
study discussed in section III.C.ix averaged approximately $1.36 billion over the life of the NL 
REITs.  Initial offerings typically register between $1 billion and $2 billion of securities.  It is 
not uncommon for NL REITs to have upwards of $3 billion of equity investment under 
management.  These larger-sized, asset-based enterprises provide enhanced operational 
efficiencies and have more financing resources and options.  In addition, companies of this size 
are more flexible when considering liquidity events because they can choose to sell their assets 
over time (i.e., self-liquidate), evaluate potential merger partners that meet the strategic goals of 
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the NL REIT, or grow to the critical size necessary to list their securities on a national exchange.  
These greater efficiencies, in turn, have put downward pressure on costs and fees associated with 
NL REITs. 

vi. Momentum of Industry toward New Multi-Share Class Products With 
Significantly Lower Front-End Sales Commissions. 

The NL REIT industry is in the midst of a fundamental change in the structure of front-end sales 
commissions—a transformation akin to what occurred in the 1970s and 1980s with the advent of 
asset-based distribution fees, or trailing commission fees, for mutual funds.   Currently, 31 of 35 
NL REITs in registration or effective for sale offer a share class with front-end sales 
commissions of 3% or less. These programs increasingly provide for ongoing shareholder 
servicing fees that require the continued provision of ongoing account maintenance and other 
services to the investor and are subject to FINRA limitations regarding total underwriting 
compensation. (See Section III.E herein for a more complete description of these new and 
evolving, investor friendly structures.)   

vii. Supporting Statistics. 

The aforementioned and other reasons have propelled NL REITs to become an increasingly 
essential and beneficial investment for retail investors, including retirement investors, as 
evidenced by these statistics: 

• A cumulative total of over $131.1 billion has been invested in NL REITs since 2000 
through year-end 2015. 

• Annual investment in NL REITs has increased from $706 million in the year 2000 to 
a peak of approximately $20 billion in 2013, and has averaged $10.6 billion per year 
for the past ten years. 

• Of the $20 billion invested in NL REITs during the year 2013, 43% was invested by 
individual retirement accounts (“IRAs”). 

• NL REITs have returned over $67 billion to investors via liquidity events. 

• NL REITs currently have over $90 billion of real estate assets under management. 

• Over 31,000 financial advisors regularly recommend NL REITs for their clients’ 
portfolios.   

• NL REITs were held in over 2.8 million investor accounts, including 1.5 million IRA 
accounts as of December 31, 2015 the number of IRA accounts invested in NL REITs 
had doubled since 2011. 

• NL REITs provided over $4.7 billion of income distributions to investors in 2015, of 
which over $2.1 billion went to IRA accounts. 
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• Approximately 30% of all public equity issuances (including initial and secondary 
offerings) that financed the purchase, development and improvement of U.S. 
commercial real estate by investment entities between 2000 and 2015 have been by 
NL REITs.  During the same period, NL REITs raised over $131.1 billion compared 
with $39.8 billion raised in exchange-traded equity REIT IPOs. These facts confirm 
not only the significance of NL REITs relative to exchange-traded public REITs, but 
also their important role in real estate capital markets and the economy as a whole. 

• Capital formation by NL REITs over the past 10 years has produced significant 
commercial real estate investment across the country.  These investments also support 
thousands of jobs in NASAA-member states in the health care facilities, apartment 
buildings, shopping centers, office buildings and industrial warehouses that the public 
use and visit every day. The following table demonstrates this positive impact on 
commercial real estate and economic activity, employment and tax receipts using the 
Project Group states as an example. (Note: Data based on IPA research of all NL 
REIT 10K SEC filings over a period of 10 years, between 2003 and 2013.) 

State # of Properties Square Footage Investment 
Alabama 88 4,059,113 $585,789,000 
Kentucky 51 3,863,004 $421,087,000 
Maryland 31 3,617,627 $1,132,445,000 
Massachusetts 66 10,292,486 $1,657,260,000 
New Jersey 52 5,766,138 $1,968,118,000 
New Mexico 14 151,812 $63,848,000 
Ohio 123 10,574,047 $1,460,897,000 
Washington 29 3,576,979 $998,198,000 
TOTAL 454 41,901,206 $8,287,642,000 
 

 
 B. Evolution of the Industry to Address Liquidity Considerations 

While there is an informal secondary market for interests in many NL REITs, this market cannot 
be described as active or efficient.  Because NL REITs are not initially listed on a national 
securities exchange, they are appropriately described as “illiquid.”  This, however, does not 
mean that NL REITs are fully illiquid. 

NL REITs are designed for, and the offering documents clearly specify they are only appropriate 
for, an investor with a long time horizon who has no immediate need for the capital invested.  
NL REITs do indeed allow for early redemption of investors, although they are clearly marketed 
as illiquid securities with intermediate to long-term holding periods and are subject to strict 
suitability requirements.  While terms and limitations may vary, it is typical for NL REITs to 
offer SRPs to provide investor liquidity in advance of the occurrence of a final liquidity event, 
such as a stock exchange listing, merger or sale of the assets.  These SRPs are limited: they are 
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often legally required by the SEC to impose caps on the number of shares to be acquired (e.g., a 
maximum percentage of the number of shares outstanding). While SRPs are typically 
discretionary on the part of the NL REIT, most NL REITs have a record of honoring redemption 
requests under normal economic and capital market conditions. 

NL REIT sponsors are aware that while an investor may make a NL REIT investment without an 
immediate need for access to the capital invested, the investor’s personal financial circumstances 
may change.  The vast majority of NL REITs provide liquidity for shareholders that seek it upon 
exigent circumstances.  SRPs typically offer liquidity through the repurchase of up to 5% of 
outstanding shares on an annual basis.  As previously observed, Daily NAV REITs, which are 
gaining momentum in equity fundraising, will accommodate the redemption of shares 
representing up to 20% of the REIT’s NAV each year—indicating an on-going trend toward the 
provision of greater liquidity among NL REITs.  NL REIT SRPs typically require a minimum 
hold of one year, with certain exceptions for redemptions upon the death or disability of the 
investor.   

NL REITs, with the exception of perpetual life Daily NAV REITs, also seek to provide complete 
investor liquidity at the end of their terms.  For example, NL REITs may seek to list their shares 
on a national securities exchange, effect a merger whereby shareholders would receive cash or 
listed securities, or effect a sale of all or substantially all of their assets. 

The fact that NL REITs do not offer the full liquidity associated with exchange-traded securities 
and mutual funds is not a sufficient reason to impose an arbitrary one-size-fits-all-investors 
concentration limit on this entire investment category. In fact, the attribute of not being 
exchange-traded and immediately liquid is the very reason why NL REITs are being included in 
investment portfolios in general, and retirement portfolios in particular.  As retirement accounts 
are generally designed for long-term holding periods that desire periodic income generation, 
there is no reason why a less liquid investment would be per se improper above a certain 
concentration.  In fact, the lack of immediate liquidity discourages “churning” and “market 
timing” and further reduces volatility and the investment portfolio’s correlation to the stock 
market.  

Further, the inherently illiquid nature of real properties dictates that any real estate investment 
vehicle designed to provide the portfolio benefits of diversification and low correlation with 
exchange-traded financial assets, whether it be an institutional separate account, or commingled 
fund or an NL REIT, must by its nature have limited liquidity.  Therefore, retirement investors 
seeking an optimally diversified portfolio cannot achieve that objective using solely exchange-
traded REITs or mutual funds which invest in exchange-traded REITs and real estate companies. 

Finally, the potential portfolio volatility that, of necessity, accompanies portfolios of directly or 
indirectly owned exchange-traded securities may result in investors receiving substantially lower 
proceeds from a liquidation of their investments at times of depressed market conditions, thereby 
jeopardizing the future income-generating potential of their retirement savings and 
compromising their lifestyles. 
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 C. NL REITs Complement Retail Investment Objectives 

NL REITs possess attributes that satisfy retail investment objectives in general and retirement 
investment objectives in particular.  Because of this, these programs have rapidly gained 
advocates among financial advisors and investors.  In particular, NL REITs have the following 
positive characteristics: 

i. Provide Superior and Reliable Income Distributions. 

NL REITs are typically designed to provide a significant majority of their returns in the form of 
a stable stream of income, which many investors desire and can complement a portfolio that 
otherwise holds securities focused on appreciation.  A REIT must distribute substantially all of 
its taxable income to avoid certain tax penalties.  Because of this, an NL REIT is an ideal 
investment for an investor seeking current income, and this attribute is a primary reason for the 
attractiveness and growth of the asset class. 

ii. Focus on Current Return, Not Speculative Growth. 

Because NL REITs typically have investment objectives of providing a majority of return in the 
form of current income, retail investors using NL REITs can limit their exposure to the risks 
inherent in more aggressive or speculative products that have capital appreciation as their 
investment mandate and therefore seek a rapid growth of capital. These products clearly magnify 
risk and the potential loss of investor capital and are not subject to any concentration limits.  

iii. Provide the Potential for Inflation Protection. 

Inflation is a significant risk to an investor’s current lifestyle and retirement income and the 
purchasing power of savings.  Unlike bond and fixed-income portfolios, in which the purchasing 
power of invested capital can be eroded by inflation, real estate investments can act as an 
inflation “hedge” and provide increasing cash distribution rates and capital protection through 
appreciation of value of the underlying assets. 

iv. Avoid Exposure to the Volatility of Traded Securities Markets While 
Providing a Measure of Liquidity. 

By investing directly in real assets and non-traded investments, NL REITs help investors avoid 
over-concentrating their portfolios in exchange-traded securities or pooled investment vehicles 
that invest in exchange-traded securities, thereby helping diversify investor portfolios and reduce 
the volatility and market risks associated with concentrating the portfolio in too many of these 
exchange-traded securities.  Indeed, it is noteworthy that major institutional pension plans 
historically have utilized investment strategies that call for investment in both exchange-traded 
REITs and non-traded real estate investments, with a substantial majority, or concentration, of 
their real estate investment asset class in non-traded form. This strategy helps insulate 
institutional portfolios from the volatility which can occur in exchange-traded securities markets. 
For example, the RMZ Price Index of exchange-traded REITs has experienced a one-day decline 
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as high as 19.7% and value swings exceeding 5% on 4.6% of all trading days in the past ten 
years (approximately equivalent to one such swing every 20 trading days).   

It is important to note that volatility of this magnitude is not unique to exchange-traded REITs 
but applies to numerous subcategories of exchange-traded securities that are not subject to any 
concentration limits.  

For example, during the 10-year period ending 2013 and excluding the year of the financial crisis 
(2008) 39.5% of all publicly-traded equity securities experienced an annual loss of trading value, 
and the average of such annual value declines was 25.3%. Approximately one quarter of the 
securities with an annual loss experienced value declines of greater than 50%.6  Yet, publicly-
traded equity securities are not subject to any concentration limits.   

Historically, such volatility of exchange-traded securities markets has tended to induce retail 
investors to sell securities at times of declining market prices and purchase securities at times of 
increasing market prices – i.e. to transact at precisely the wrong time.  Morningstar’s Investor 
Return metric demonstrates that investors with access to full liquidity typically achieve results 
well below market averages due to poorly timed buy and sell decisions, particularly when the 
markets are volatile. The long-term result of these typical, but ill-advised timing decisions is sub-
par investor savings. NL REITs mitigate the impact of volatility-induced losses while still 
offering some liquidity to investors, combined with greater price stability.  

Volatility can be particularly detrimental to retirement investors whose retirement portfolios are 
concentrated in exchange-traded securities and pooled investment products that invest in 
exchange-traded securities. Retirement investors may begin regular withdrawals to sustain their 
lifestyles or comply with Internal Revenue Service (“IRS”) required minimum distributions.  For 
these investors, the value of their portfolio may have been temporarily depressed due to market 
volatility yet nevertheless they are required to begin taking these distribution withdrawals.  The 
distribution withdrawals will represent a greater proportion of their retirement savings, thereby 
reducing the future income-generating potential of their retirement savings and compromising 
their lifestyles. 

v.  Enable the Assembly of More Effectively Diversified, and Therefore More 
Stable, Investment Portfolios. 

NL REITs provide individual investors with access to “direct investments” which for years have 
been a fundamental component of the investment portfolios of institutional pension plans and 
endowments.  These institutional investors, operating under “prudent investing” principles, have 
long recognized the tenets of Modern Portfolio Theory.  This theory, first described by the Nobel 
prize-winning economist Harry Markowitz and subsequently confirmed through observation and 
quantitative analysis, states that investors can achieve superior risk-adjusted returns by 
combining assets that have different risk characteristics.  This combining of assets can result in a 
portfolio with greater potential for return, and no corresponding increase in risk, than a portfolio 

                                                
6 Sources: Bloomberg Financial, Robert A. Stanger & Co., Inc. 
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not so combined.  A key determinant of the amount of risk reduction is not just the number of 
assets combined, but more importantly their “correlation.” Two asset classes whose returns move 
in parallel (i.e., when one goes up, the other goes up) are said to have a positive correlation; if 
their returns move in opposite directions they have a negative correlation. Markowitz 
demonstrated that anything less than perfect positive correlation can potentially reduce risk.7 

NL REITs provide retirement investors with the opportunity to diversify and stabilize their 
portfolios of financial assets and thereby improve their risk/return profile in the same way that 
professionally managed institutional pension and endowment plans do – by investing in real 
assets  operated by  professional management organizations that specialize in that asset class.  
These assets have historically shown low correlations with exchange-traded equities, and 
therefore are recognized as effective diversifiers. 

It is also noteworthy that individual NL REITs typically provide substantial “internal 
diversification” similar to the diversification provided within the portfolios of mutual funds. For 
example, among 41 NL REITs representing over $50 billion of total equity investment, the 
average NL REIT’s portfolio held interests in 92 properties.8 

vi.  Provide Retail Investors Access to Investments that are Similar to Alternative 
Investment Strategies that Dominate the Portfolios of U.S. College and University Endowments.  

Inspired by the success of the Yale University Endowment’s employment of alternative 
investments, many other educational institutions have been pursuing the same alternative 
investment strategy.  As of June 2015 the allocation of all public and private educational 
institutional endowments had committed a weighted average of 52% of invested assets to 
alternative investment strategies, compared with 16% to domestic equities, 19% to international 
equities, 9% to fixed income, and 4% to short-term securities or cash equivalents.9  

    vii. NL REITs Can Reduce not only Portfolio Investment Risk, but also 
“Sequencing Risk,” Thereby Enhancing the Wealth Available for Retirees.  

Sequencing risk (a.k.a., path dependency risk) relates to getting the “right” returns but in the 
“wrong order.”  An example of “sequencing risk” would be volatility occurring in a portfolio at 
the time the accountholder seeks to withdraw funds, i.e. in retirement rather than earlier when 
volatility in the portfolio would pose less of a risk because the funds would not need to be 
withdrawn at that time.  Academic studies show that such risk can result in wealth outcomes that 
vary by almost 300% for portfolios which generate identical average investment returns.10 
Volatility later in a worker’s retirement accumulation period or at the outset of the withdrawal 

                                                
7  Burton G. Malkiel, A Random Walk Down Wall Street, p 190, W.W. Norton & Company (9th edition 2007). 
8 Source: Robert A. Stanger & Co., Inc. based on analysis of Forms 10-K as of December 31, 2015 filed with the 
SEC.  
9 Source: National Association of College and University Business Officers (NACUBO), 2015 NACUBO-
Commonfund Study of Endowments. 
10 GMO LLC White Paper, Sequence Risk and Its Insidious Drag on Retirement Wealth, August 2015. 
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phase can erode otherwise sufficient savings. Portfolios including NL REITs can reduce overall 
volatility and also help stabilize income – attributes which can mitigate sequencing risk. 

    viii. NL REITs Represent Long-Term Investment Solutions that Match the Long-
Term Savings and Income Needs of Retirement and Pre-Retirement Savers. 

Because NL REITs, like all REITs, are required to distribute no less than 90% of their taxable 
income to avoid incurring a tax penalty, they represent an ideal investment for income-oriented 
investors such as retirees or investors nearing retirement age.  

ix. Successful Investment Performance. 

In a study of 45 nontraded REITs that have provided full-liquidity to their common shareholders 
from 1997 through October 2015, published in January 2016, Blue Vault Partners in 
collaboration with the Real Estate Department at the Terry College of Business, University of 
Georgia, found the following: 

When comparing nontraded REIT full-cycle returns to traditional investment market indices, the 
average annualized returns on nontraded REITs in the study were 6.92% (without DRIP) and 
7.50% (with DRIP), compared to an average annual total return for the S&P 500 Stock Index of 
8.35%  and average annual returns of the Intermediate-Term Treasury Fund benchmark of 5.44% 
over matched holding periods. Of the full-cycle REITs 21 (47%) outperformed the S&P 500 
Index and 33 of 45 (73%) outperformed Intermediate-Term U.S. Treasury Bonds. During this 
holding period, these NL REITs typically provided investors with stable income in the form of 
monthly or quarterly cash distributions.11   	

D. Current Investor Protections 

As is described in greater detail below, all NL REITs and those who sell them are subject to 
significant levels of regulation by the SEC, FINRA and the securities regulators of the states in 
which those products are sold.   

 
i. Robust Regulation Beyond That of Many Products Available to Retail Investors 

Without the Imposition of Concentration Limits.   

Although the regulations differ depending upon the specific product, in general, the regulation of 
NL REITs addresses topics such as: disclosures (e.g., product details, risks, conflicts, fees, and 
expenses); portfolio composition and permitted leverage; director qualifications and 
independence; limitations on transactions with affiliates; limitations on distribution costs, and 
organizational and operating expenses; limitations on compensation payable to the general 
partner or external advisor and affiliates which that provide management services related to the 
acquisition, operation, and disposition of the assets of the investment entity; and the imposition 
                                                
11   “Fourth Edition Nontraded REIT Full Cycle Performance Study,” Blue Vault  Partners, LLC; Dr. Richard 
Martin and James Stevens, Terry College of Business, University of Georgia, January 25, 2016 
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of investor suitability standards (e.g., minimum investor income and net worth requirements; a 
requirement that broker-dealers selling the products assess the suitability of the products for the 
investor; and limitations observed by broker-dealers on the amount of net worth an investor may 
invest in a particular category of product, commonly sponsored products, and/or individual 
products). 

In addition, unlike many of the products which that are not subject to concentration limits, NL 
REITs: (i) are almost entirely marketed through broker-dealers and, therefore, cannot be 
purchased directly by the investor without the involvement, product due diligence, and investor 
suitability evaluation performed by a broker-dealer; and (ii) are subject to review in all states and 
“merit review” in approximately 25 states which involve subjective determinations by the 
individual state regulators as to the fairness of the offering to investors in that state. 

 
ii.  Existing Federal Regulation of NL REITs. 

     (a) Current Federal Regulatory Regime. 

REITs, including traded REITs and NL REITs, are a category of investment vehicles created by 
Congress through the enactment of the Real Estate Investment Trust Act of 1960. REITs were 
created to provide to all investors access to the benefits of commercial real estate investment, 
which benefits previously were available only to wealthy individuals or to large institutional 
investors.  Offers and sales of interests in NL REITs are registered under the Securities Act of 
1933, as amended (the “1933 Act”) and with the state securities regulators of each state in which 
the NL REIT publicly offers its shares.  In addition, NL REITs must file with the SEC (and make 
publicly available) frequent, detailed periodic and current reports, such as Forms 10-Q, 10-K and 
8-K, as well as proxy statements pursuant to the Securities Exchange Act of 1934, as amended 
(the “1934 Act”).  NL REITs that invest primarily in real property are not investment companies.  
NL REITs that invest primarily in mortgage loans or other real estate-related securities operate 
pursuant to an exclusion from being deemed an “investment company” under the Investment 
Company Act of 1940, as amended (the “1940 Act”).  The entity that serves as the external 
management to the NL REIT is typically a professional real estate management company, which 
may be required to register as an “investment adviser” under the Investment Advisers Act of 
1940, as amended, depending on the assets to be invested in by the NL REIT and the investment 
strategy to be pursued.  

REITs must also qualify under IRS regulations to be deemed REITs for tax purposes and thereby 
avoid corporate level taxation.  These REIT qualification rules are complex and, among other 
things, limit the types of assets that may be held by the REIT and the sources of income 
generated by the REIT and require the REIT to distribute to investors no less than 90% of REIT 
taxable income to maintain preferential tax treatment.  
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     (b) New DOL Fiduciary Rules and Anticipated SEC Fiduciary Proposals 
Provide Enhanced Investor Protections from Over-Concentration and Address the Concerns 
Giving Rise To the Perceived Need for a Concentration Limit. 

The release of the final DOL Fiduciary Rule in April 2016 has ushered in a fundamental and 
profound change in the provision of investment advice to IRAs and certain other qualified 
retirement plans. This change, which was not contemplated when the Project Group initiated its 
pursuit of concentration limits, dramatically improves investor protections and addresses the 
concerns that appear to have motivated NASAA’s attempt to fashion such limits.  Approximately 
40-50% of the typical NL REIT’s sales are to IRAs and, as such, will be subject to the DOL 
Fiduciary Rule. 

When the rule takes effect in April 2017, anyone who engages in the following activities for 
pension plans or IRAs will be deemed an Employee Retirement Income Security Act (“ERISA”) 
fiduciary: (i) provides investment advice for a direct or indirect fee or compensation; (ii) 
provides advice regarding whether to hold, sell, or purchase any investment in an IRA; (iii) 
provides any investment management recommendations, including policies, strategies, portfolio 
composition, etc.; (iv) makes any recommendations regarding IRA rollovers; and (v) makes any 
recommendation to change the basis of account compensation (e.g., to a higher compensation 
structure). 

An ERISA fiduciary is prohibited from engaging in a wide variety of transactions that might be 
deemed conflicts of interest.  The investment adviser and broker-dealer also are prohibited from 
receiving variable compensation (e.g., commissions). However, the rule does allow for variable 
compensation if the transaction qualifies for a prohibited transaction exemption. The rule created 
a new exemption called the Best Interest Contract (“BIC”) exemption (“BIC Exemption”). The 
BIC Exemption allows for commissions provided the following conditions are met: 

• the broker-dealer enters into a written contract with the investor which acknowledges 
the advisor and the financial institution are acting as fiduciaries; 

• the contract states the obligations relating to fiduciary status (i.e., to act in the 
customer’s best interest, to comply with impartial conduct standards including 
observing a “best interest” rather than “suitability” standard, to receive no more than 
reasonable compensation and to make no misleading statements); 

• the contract must provide for extensive disclosures to the investor including: (i) a 
statement of best interest standard and how the investor pays fees; (ii) a description of 
material conflicts of interest, including an explanation of all direct and indirect 
compensation; (iii) a Notice of Right to obtain additional information (i.e. policies, 
procedures and more specific disclosures of costs); (iv) a link to website disclosure; 
(v) disclosure of proprietary products and third-party payments; and (vi) a description 
of any ongoing monitoring of the investment; 
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• additional specific transaction and internet disclosure to investors and disclosures to 
the DOL; and 

• the imposition of policies and procedures by the broker-dealer and the monitoring 
thereof to address and reduce potential conflicts of interest in the provision of 
investment advice. 

During discussions with IPA representatives prior to the release of the final rule, DOL officials 
made clear that front-end weighted commission structures would be deemed inconsistent with 
policies to reduce potential conflicts of interest. It is clear that the federal regulatory impetus is to 
move compensation for investment advice toward fee-based compensation and away from 
transaction-based compensation – a regulatory impetus that clearly discourages over-
concentration of investors in high fee products.  

The DOL Fiduciary Rule therefore provides enhanced investor protections from over-
concentration of investment in NL REITs in the following ways: 

• requires recommendations based on the best interests of investors and not simply 
suitability; 

• disallows commission payments for the purchase of NL REITs and other Public 
Programs in IRA and other retirement accounts unless the investor and the broker-
dealer enter into a BIC; 

• requires that any commission payments be reasonable in proportion to the service 
rendered and the standards for other packaged products; 

• requires the broker-dealer to institute policies and procedures and compliance 
protocols to insure that the best interests of investors are not compromised by 
conflicts of interest; and 

• requires full disclosure of all direct and indirect compensation and incentive 
arrangements with advisors and broker-dealers and recognizes sales incentives 
(including high fees) and product preferences as conflicts of interest that are 
disallowed.   

Although the DOL Fiduciary Rule applies solely to retirement accounts, the SEC has indicated it 
will release in Fall of 2016 a fiduciary rule that is anticipated to extend additional protections to 
all accounts including non-retirement accounts.   

iii.  Existing State Regulation of Public Programs. 

In addition to federal regulations, NL REITs are subject to state-specific regulations.  Although 
regulations may vary from state-to-state, many states apply the REIT Guidelines to their review 
of NL REITs.  The REIT Guidelines address, among other things: the qualifications of the NL 
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REIT sponsor, external management, and independent directors, the reasonableness of fees and 
expenses, conflicts of interest, investment restrictions, and disclosures.  NL REIT directors and 
the external management are fiduciaries, and the external management is responsible for the 
custody and use of all of the NL REIT’s funds and investments.  In addition, NL REITs have 
boards comprised of a majority of independent directors. Each of the members of the NL REIT’s 
board of directors must be qualified, having not less than three years of relevant experience 
demonstrating the knowledge and experience required to successfully manage and acquire the 
types of assets in which the NL REIT intends to invest, and must meet certain financial 
requirements. The NL REIT directors are charged with the fiduciary duty of supervising the 
relationship of the NL REIT with the external management. NL REIT charters establish specific 
requirements for, and require the approval of at least a majority of the independent directors on, 
all matters applicable to investment policies, reports and meetings, the contract with the external 
management and its performance and compensation provisions, fees and expenses, borrowings, 
and indemnification and other matters. In addition, under the REIT Guidelines, NL REITs are 
limited as to the indemnification from losses or liability which can be provided to the sponsor or 
the manager of the NL REIT.  The directors, as well as the external management, are deemed 
fiduciaries to the NL REIT’s investors, and that fact is required to be clearly stated in the NL 
REIT’s prospectus. 

NL REITs are required to establish minimum investor suitability standards, including income 
and net worth requirements that are subject to review by the relevant state securities regulators. 
Along with such suitability, income and net worth standards, the sponsor is required to disclose 
in the NL REIT’s prospectus, among others things: a statement of the NL REIT’s investment 
policy (including the types and geographic locations of planned investments in real estate); a 
description of its method for financing acquisitions; and information about the properties it owns. 
The prospectus must also include a breakdown of all fees and expenses, all of which must be 
reasonable and itemized. Fees and expenses are subject to caps and annual review for 
reasonableness by the independent directors. The NL REIT must also disclose if it will be leasing 
or purchasing any assets from the sponsor or the external management.  A REIT must provide 
annual reports, consistent with the reporting requirements of the SEC’s Form 10-K, as noted 
above. Aside from regular reporting and disclosure requirements, the REIT Guidelines also 
require that an NL REIT’s formation document include provisions addressing matters such as 
restrictions on investments and fiduciary duties of directors and external management, among 
other provisions. 

Unlike many of the products that investors can acquire without concentration limits, 
approximately 25 states require NL REITs to pass “merit reviews” which involve inquiry and 
subjective determinations by the state as to the fairness of the offering to investors in that state.  
Merit state regulators have the authority to deny securities registration and sale in their state if, in 
the administrator’s view, the offering is deemed to be “unfair, unjust or inequitable.” 

Taken together, NL REITs’ regulation under the 1933 Act, the 1934 Act, state securities acts, the 
REIT Guidelines, state corporation laws, FINRA rules, select provisions of the Internal Revenue 
Code and Sarbanes-Oxley Act of 2002, and the pending requirements of the DOL Fiduciary Rule 
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make NL REITs a highly transparent and regulated product and  more heavily regulated than 
many, if not most, investments not subject to state-imposed concentration limits. 

iv.  Investor Protections Through Regulations and Practices Relating to the 
Distribution of Public Programs. 

     (a) Regulation of broker-dealers and registered representatives. 

NL REITs are distributed through broker-dealers that are registered with the SEC, FINRA and 
the relevant state securities regulatory authorities.  The broker-dealer personnel involved in sales 
activities (“registered representatives”) are also regulated by the SEC, FINRA and the applicable 
state regulatory authorities. As described below, each participating broker-dealer must conduct 
due diligence on the offering and an in-depth suitability analysis for all NL REIT offerings.  Due 
diligence investigations for NL REITs are typically conducted by independent third parties, 
which are highly qualified and experienced in the review of such investments.  

     (b) Federal and state regulations of NL REIT sales protect investors and 
require consideration of the investor’s individual circumstances and needs. 

Broker-dealers are subject to federal and state securities regulations that are designed to protect 
investors from fraudulent or deceptive sales of securities. 12  

(Note: In addition to the protections discussed in this section, the recent issuance of the DOL 
Fiduciary Rule and the anticipated release of a fiduciary rule by the SEC are dramatically 
enhancing investor protections and address the issues underlying the perceived need for a one-
size-fits-all-investors concentration limit. See Section 3.D.ii.b.) 

Broker-dealers who advise investors with respect to Public Programs are subject to guidelines 
adopted by NASAA setting forth high standards of honest and ethical conduct of broker-
dealers.13 Such guidelines require, among other things, that broker-dealers: provide investors 
with a timely disclosure document during the offering period (e.g., a prospectus); charge 
investors reasonable fees for services provided; and provide written disclosure of any affiliation 
or common control with the issuer of any security before entering into any transaction.  FINRA 
imposes rules on broker-dealers that require them to conduct due diligence on the products they 

                                                
12 For instance, Rule 10b-5 under the 1934 Act, states in part: “It shall be unlawful for any person . . . (a) to 
employ any device, scheme, or artifice to defraud, (b) to make any untrue statement of a material fact or to omit to 
state a material fact necessary in order to make the statements made, in the light of the circumstances under which 
they were made, not misleading, or (c) to engage in any act, practice or course of business which operates or would 
operate as a fraud or deceit upon any person, in connection with the purchase or sale of any security.”  See, e.g., 
Employment of Manipulative and Deceptive Devices, Rule 10b-5 (17 CFR 240.10b-5) under the 1934 Act, available 
at: https://www.law.cornell.edu/cfr/text/17/240.10b-5.  
13 See, e.g., NASAA Statements of Policy on “Dishonest or Unethical Business Practices of Broker-Dealers and 
Agents” and supplement “Dishonest or Unethical Business Practices by Broker-Dealers and Agents in Connection 
with Investment Company Shares,” available at: http://www.nasaa.org/wp-content/uploads/2011/07/4-
Dishonest_Practices_of_BD_or_Agent.83.pdf and http://www.nasaa.org/wp-content/uploads/2011/07/35-
Dishonest_Practices.pdf.            
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offer, provide full disclosure, provide fair and balanced communications, and assess the 
suitability of the products they offer when dealing with investors.  A broker-dealer’s failure to 
comply with any of the foregoing may result in disciplinary actions, fines, and enforcement 
referrals to the SEC for each violation.14 

Federal law and FINRA rules require brokers to “adhere to high standards of conduct in their 
interactions with investors.”15 As a general matter, the suitability requirements of FINRA Rule 
2111 and FINRA Rule 2310(b)(2)16 mandate that broker-dealers have a reasonable basis to 
believe that a recommended transaction or investment involving securities is suitable for each 
customer based on reasonable diligence17 into the investor’s investment profile.  Broker-dealers 
must believe that the customer has the financial ability to meet the commitment of the 
investment.  The suitability obligation requires that broker-dealers make an assessment of:  
(1) reasonable basis suitability; (2) customer-specific suitability; and (3) quantitative 
suitability.18 

Reasonable-basis suitability means that based on reasonable diligence the broker-dealer must 
have a reasonable basis to believe that the investment product is suitable for some investors.  
FINRA views the participation of the broker-dealers in a securities transaction as a 
representation by such broker-dealers that reasonable-basis suitability has been satisfied with 
respect to that transaction.  What constitutes reasonable diligence varies depending on, among 
other things, the complexity of and risks associated with the security and transaction.  
Reasonable diligence must provide the broker-dealers (and employees participating in a 
transaction) with an understanding of the potential risks and rewards associated with the 
recommended security or transaction. 

Customer-specific suitability means the broker-dealers must have a reasonable basis to believe 
that the recommendation is suitable for a particular customer based on that customer’s 
investment profile.  Customer-specific information must be obtained and analyzed when making 
recommendations to customers. 

Quantitative suitability means the broker-dealers with actual or de facto control over a customer 
account must have a reasonable basis for believing that a series of recommended transactions 
(even if individually suitable) are not excessive or unsuitable in the aggregate in light of the 
customer’s investment profile.  FINRA enumerates several factors that might suggest excessive 

                                                
14  See, e.g., FINRA Sanctions Guidelines, available at: 
http://www.finra.org/sites/industry/Sanctions-Guidelines.pdf. 
15 See, e.g., Securities and Exchange Commission, Study on Investment Advisers and Broker–Dealers at 13 (Jan. 
2011), available at: http://sec.gov/news/studies/2011/913studyfinal.pdf. 
16 See, e.g., FINRA Rule 2111 and FINRA Regulatory Notice 11-02, Know Your Customer and Suitability, 
available at: http://finra.complinet.com/en/display/display_viewall.html?rbid=2403&element_id=9859&print=1 
17 For example, broker-dealers have a duty to “to conduct reasonable investigation of securities, including those 
sold in a Regulation D offering.  See, e.g., FINRA Regulatory Notice 10-22, Obligations of Broker-Dealers to 
Conduct Reasonable Investigations in Regulation D Offerings, available at:   
http://www.finra.org/industry/notices/10-22. 
18 See, e.g., FINRA Rule 2111. 
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activity, such as turnover rate, cost-equity ratio, and the use of in-and-out trading in a customer’s 
account.19 

To further protect NL REIT investors, state “blue sky” laws impose their own suitability 
requirements.  Many states model a broker-dealer’s responsibility for determining and affirming 
the suitability of a product after the REIT Guidelines, which include: (1) a product-specific 
determination as to whether an investor reasonably meets the product-specific net worth and 
income minimums; (2) evaluating the extent to which an investor would benefit from the product 
if its investment objectives were met; (3) evaluating the investor’s ability to tolerate the 
product’s risks; (4) assessing whether the product’s expected liquidity is suitable for the investor; 
and (5) maintaining records of how reasonable investor suitability was determined. 20 

     (c) Broker-dealers offering NL REITs are subject to additional disclosure 
requirements and investor safeguards. 

Broker-dealers offering products, such as NL REITs and other Public Programs, are subject to 
additional product-specific disclosure requirements pursuant to FINRA Rule 2310.  Prior to 
investing, Section (b)(3) of FINRA Rule 2310 requires “that all material facts are adequately and 
accurately disclosed [to offerees] and provide a basis for evaluating the program.”21 In 
determining the adequacy of disclosure, FINRA sets minimum guidelines for broker-dealers, 
such as requirements for disclosure of:  “(i) items of compensation; (ii) physical properties; 
(iii) tax aspects; (iv) financial stability and experience of the sponsor; (v) the program’s conflicts 
and risk factors; and (vi) appraisals and other pertinent reports.”22 In dealing with conflicts of 
interest, the SEC takes the position that a broker-dealer’s duty of fair dealing falls within the 
above-mentioned suitability obligation, which generally requires a broker-dealer to make 
recommendations that are consistent with the interests of its customers.  Broker-dealers, when 
making a recommendation, must disclose material conflicts of interest to their customers.”23 

Also, the federal securities laws and FINRA rules restrict broker-dealers from participating in 
certain transactions that may present particularly acute potential conflicts of interest.24 Moreover, 
broker-dealers who fail to adequately disclose conflicts of interest may be subject to the SEC’s 
“remedial sanctions such as censures, suspensions, injunctions and limitations on business, and 
violators may be required to pay disgorgement and civil penalties.”25 

 

                                                
19 See, e.g., FINRA Rule 2111, Supplementary Material, Section .05 “Components of Suitability Obligations.” 
20  NASAA REIT Guidelines, Section III.A-C; NASAA Omnibus Guidelines, Section III.A-C. 
21 See, e.g., Disclosures for Direct Participation Programs, which includes REITs discussed herein, Section 
(b)(3)(A) of FINRA Rule 2310, available at: 
http://finra.complinet.com/en/display/display_main.html?rbid=2403&element_id=8469. 
22 See, e.g., Disclosures, Section (b)(3)(B)(i)-(vi) of  FINRA Rule 2310. 
23  See, SEC, Study on Investment Advisers and Broker–Dealers, at 6. 
24 See, e.g., FINRA, Conflict of Interest Report (Oct. 2013), available at: 

http://www.finra.org/file/conflict-interest-report/. 
25 See, SEC, Study on Investment Advisers and Broker–Dealers, at 8. 
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In addition, Section (b)(4) of FINRA Rule 2310 imposes a fair and reasonableness standard upon 
the organizational and offering expenses, which together with aggregate underwriting 
compensation may not exceed 15% of the gross proceeds of the offering.26  In practice, the total 
combined underwriting compensation and organizational and offering expenses typically do not 
exceed between 9% and 12% for NL REITs.  As previously observed, this limit reflects the 
aggregate (and highly transparent) charge for advisory services that extend over the five to ten 
year life of the NL REIT and therefore compare favorably to advisory fees that may be charged 
over indeterminately long periods, which can and do exceed the percentage typically incurred by 
NL REITs.  As such, NL REITs have an added protection of a lifetime cap, which does not exist 
in other forms of compensation for other securities which are not subject to any concentration 
limits.  Pursuant to disclosure requirements associated with registration under the 1933 Act, such 
fee structures are fully disclosed within each product’s registration statement. 

Moreover, recent amendments to FINRA Rule 2310 and NASD Rule 2340 27 which became 
effective in April 2016 impose additional transparency requirements on Public Programs.28 
These rules prohibit broker-dealers from participating in a public offering of NL REITs and other 
Public Programs unless the issuer has agreed to disclose in its periodic report a per-share 
estimated value that has been developed in a manner reasonably designed to ensure its 
reliability.29 The amended rules also require that customer account statements provide the 
investment’s estimated value, net of up-front fees.  In addition, broker-dealers are required to 
show the methods used for determining the estimated per-share value on a customer account 
statement, with the use of an independent third-party valuation expert and industry standard 
valuation methodologies required to obtain accurate valuations after closing of the initial 
offering.30 The primary focus of the rules is to increase the transparency of the costs associated 
with broker-dealer distributed products and improve the “price discovery” and reliability of 
valuations on customer account statements.  These recently required enhanced disclosures are 
providing more meaningful information to investors, particularly with respect to understanding 

                                                
26 See, e.g., Organization and Offering Expenses, Section (b)(4) of  FINRA Rule 2310 (detailing the fair and 
reasonableness standards governing organization and offering expenses, compensation, and other fees associated 
with Public Programs, among others). Note that of this 15% limit, only 10% may constitute underwriting 
compensation. 
27 See, e.g., Customer Account Statements, NASD Rule 2340 (which requires a member to include on customer 
account statements an estimated value of products, such as the Public Programs, from an annual report, an 
independent valuation service or any other source), available at:   
http://finra.complinet.com/en/display/display.html?rbid=2403&element_id=3647. 
28 See, e.g., FINRA Rule 2310, amended effective April 2016, available at:  
http://finra.complinet.com/en/display/display_main.html?rbid=2403&record_id=16009; NASD 2340, amended 
effective April 2016, available at: 
http://finra.complinet.com/en/display/display_main.html?rbid=2403&record_id=16008. 
29 See FINRA Regulatory Notice 15-02, DPP and Unlisted REIT Securities (discussing how amended NASD Rule 
2340 will provide two different options for calculating estimated per share values of products, such as the Public 
Programs, on customer account statements: (a) the net investment methodology (“NIM”) which is good for 150 days 
after the second year following the break of escrow; and (b) the appraised value methodology (“AVM”) which must 
be performed annually).  , available at: 
http://www.finra.org/sites/default/files/notice_doc_file_ref/Notice_Regulatory_15-02.pdf. 
30  See, e.g., FINRA Rule 2310 and NASD Rule 2340. 
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the cost of brokerage services and the value of their investments, and are beginning to exert 
downward pressure on distribution costs. For example, during the past 12 months, NL REITs 
have been introduced which limit distribution costs paid by the REIT to as low as 8.0% and/or 
provide for sponsor payment of all or a portion of front-end costs. The SEC also imposes 
disclosure requirements in connection with the offerings of NL REITs, including disclosures 
with respect to distributions, dilution, redemptions, NAV and prior performance.31 

In addition to federally required disclosures, many states follow the REIT Guidelines32 and, as 
discussed above, require that extensive and specific disclosures be made in product offering 
documents.  

In addition to the foregoing, the IPA has adopted standardized guidelines that address NL REITs.  
For example, the IPA Practice Guideline on Valuations of Publicly Registered Non-Listed 
REITs, which incorporated comments and input from FINRA, provides a uniform methodology 
for valuing NL REITs; guidelines to ensure independence and avoid conflicts of interest in the 
process of determining valuations; and enhancements of the valuation disclosures for investors.33 
The IPA is presently developing a Guideline for the uniform calculation and reporting of NL 
REIT investment performance, which is scheduled for release in the first quarter of 2017. 

     (d) Current standards & practices among broker-dealers relating to assessing 
suitability and providing investor protections. 

In addition to fulfilling regulatory requirements, broker-dealers impose their own internal 
investor safeguards.  Examples include: 

• extensive criteria for establishing investor suitability and firm level oversight of 
implementation of the firm’s state suitability standards; 

• supervisory procedures to insure adequate determination of investor suitability; 

• client-level concentration limits linked to specific client profiles; 

• mandatory advisor education requirements related to each specific category of public 
program asset focus – prior to placing a Public Product with that asset focus with 
investors.; and 

                                                
31 CF Disclosure Guidance, Topic No. 6:  Staff Observations Regarding Disclosures of Non-Listed Real Estate 
Investment Trusts (providing clarification on Rule 4-14 and 3-05 disclosures of broker-dealer placements of public, 
Non-listed REITs), available at: 
https://www.sec.gov/divisions/corpfin/guidance/cfguidance-topic6.htm. 
32  See, e.g., NASAA’s Omnibus Guidelines, Statement of Policy on Real Estate Investment Trusts, and Statement 
of Policy Regarding Oil and Gas Programs. 
33 See, e.g., IPA Practice Guideline on Valuations of Publicly Registered Non-Listed REITs, available at: 
http://www.ipa.com/policy-issues/guidelines/. 
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• on-going FINRA regulatory reviews to confirm the broker-dealer’s suitability policy 
is being consistently implemented. 

E. Ongoing Changes in Sales Commission Structures Mitigate Concerns Regarding 
Incentives Adverse to Investor Interests 

Fees charged by broker-dealers relating to the distribution of NL REIT securities have in the past 
generally been one-time, up-front fees payable out of the NL REIT’s gross offering proceeds. 
These front-end fees include sales commissions, dealer manager fees, and bona fide due 
diligence expenses, the total of which is limited by FINRA to 10% of the gross offering 
proceeds.  When viewed from the perspective of the underwriting costs associated with initial 
public offerings (“IPOs”) of exchange-traded securities (e.g., in a 2013 study conducted by the 
Lusk Center for Real Estate at the University of Southern California, total offering and 
organizational costs for exchanged-traded REITs averaged 8.4% compared with 10.9% for NL 
REITs)34 and the fact that these up-front fees in NL REITs are intended to defray the ongoing 
services of the broker-dealer and its registered representative during the five to ten year life of 
the investment, these fees compare favorably with the annual fees paid by investors to 
investment advisers based on assets under management  over a comparable multi-year holding 
period. Independent studies substantiate that annual fees for financial intermediaries who work 
on an assets under management (AUM) basis and perform services similar to those provided on 
an ongoing basis during the life of an NL REIT by financial advisors on average ranged between 
.99% and 1.14% for the years 2011 through 2014 and would total between 4.95% to 7.98% over 
five to seven years – an amount comparable or exceeding the typical commission consideration 
received by financial advisors for Public Program investments. 

However, NL REITs are undergoing an evolution similar to what transpired throughout the 
1980s and 1990s in the mutual fund industry after the widespread adoption of multiple class 
structures, contingent deferred sales loads (or charges) and other alternative forms of 
underwriting compensation, which ultimately led to a dramatic decrease in upfront sales charges 
and trailing commissions.35  Enabled by rulings by the IRS which permit multi-share class REITs 
and motivated by the increased transparency of up-front distribution costs which has resulted 
from recent amendments to FINRA’s account statement rules (discussed above), NL REITs are 
increasingly offering additional share classes with a significantly lower or no up-front 
distribution cost and trailing distribution and/or shareholder servicing fees that are paid from the 
earnings of the NL REIT.  The table below shows the average sale commissions for various 
classes of NL REIT shares that are currently on the market. 

 

 
                                                
34 Green, Richard K. and Rhea, Parker, “Listed and Non-Listed REIT’s: Exploring the Cost Difference,” Lusk 
Center for Real Estate, Marshall School of Business, University of Southern California, Spring 2013. 
35 See Mutual Fund Distribution Channels and Distribution Costs, Investment Company Institute Perspective (July 
2003); 2015 Investment Company Factbook: A Review of Trends and Activities in the U.S. Investment Company 
Industry, 55th ed., Investment Company Institute (2015). 
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Multi-Share Class Products 
Share Class Characteristics 

 
Share 
Class 

Front-End Sales 
Commission (1) 

Trail 
Fees (1) 

Advisor 
Type 

A 6.9% 0.00% Commission 
T 2.4% 0.97% Commission/Fee-Based 

R/W 0.0% 0.00% RIA/Wrap 
I 0.0% 0.00% Institutional 

(1) Excludes Dealer Manger Front-End and trail fees and O&O 
Source: Robert A. Stanger & Co., Inc. 
 

During 2015 the number of NL REITs registered with a structure offering lower up-front sales 
commissions and trailing shareholder servicing fees increased over three-fold, from seven to 
twenty-one (excluding 5 Daily NAV REITs that had been registered prior to this period). 
Currently, 31 NL REITs registered to offer in excess of $46 billion of securities have low/no 
front-end and a trailing distribution/shareholder servicing fee structure. Among NL REITs that 
offer such share classes, the up-front selling commission ranges as low as 2.0% and averages 
2.4%, and the total up-front selling commission and dealer manager fees range as low as 4.0% 
and average 4.86%. Unlike the cumulative fees that can be paid to advisors for recommending 
many investments that do not have state-imposed concentration limits, NL REITs and other 
Public Programs are restricted by the aforementioned overall FINRA limitation on total 
distribution costs as to how long advisors can be paid such trailing fees. 

Indeed, no/low load NL REIT share classes already dominate the offering market. Through July 
2016, no/low load share classes account for over 63% of all NL REIT 2016 fundraising. Recent 
trends suggest that many sponsors will offer only no/low load products and will abandon offering 
the full front-end sales commission products. (See table below.) 

Equity Non-Listed REIT Fundraising 
Full Commission Vs. No/Low Load/Trail Shares 

($ in Millions) 
 

Full Commission Product No Low Load/Trail Product 
  

Daily NAV 
Traditional NL REIT 

T-Share Total 
2013              $18,522    98.6% $$8.55$$$ $233     1.2%   $26      0.1%    $259      1.4% 
2014 $14,583    97.3% $271     1.8% $140      0.9%    $411      2.7% 
2015   $8,975   89.9% $522     5.2% $490      4.9% $1.012    10.1% 

2016 thru July   $1,324   47.4% $505    18.1% $964    45.5% $1,469    63.5% 
     

Source: Robert A. Stanger & Co., Inc. 
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This trend clearly mitigates, if not eliminates, the risk of inappropriate concentration of investor 
funds in NL REITs motivated by high front-end sales commissions. It is noteworthy that 
financial advisors selling exchange traded investments have no concentration limits or limits on 
the number of annual “round trips” (purchases and sales of traded securities) imposed by any 
regulatory body.  

F. The Benefits Provided By NL REITs Are Embraced By A Large and Growing 
Number of Investors and Financial Advisors 

NL REITs can provide a source of income and stability within an investor’s portfolio that is 
additive to properly constructed portfolios. Millions of Americans hold NL REITs in their 
accounts.  These investments typically offer individual investors access to a variety of real estate 
asset classes with differing market cycles and correlations. These investments provide current 
income, growth potential, the potential to hedge inflation, and reduced exposure to the volatility 
of the traded markets.  

The IPA believes NL REITs possess attributes that complement retail and retirement investment 
objectives and that the existing regulatory structure is sufficiently robust to protect retail 
investors. In light of the foregoing, restricting the flow of capital through the imposition of a one-
size-fits-all-investors, fixed concentration limit would cause more harm than good. 

NL REITs have become a common and valued investment for retail investors. As of June 30, 
2015, there was over $66 billion of outstanding equity investment in NL REITs. Of these 
amounts, approximately 44.5% of the non-listed REIT investments were held by IRAs and over 
2.8 million retail accounts were invested in NL REITs. Over 31,000 financial advisors currently 
have placed NL REITs in the portfolios of their clients.  

NL REITs invest directly in such real estate asset classes as office, industrial, multi-family 
residential, retail, healthcare and assisted living, hotel, self-storage and mortgages. Traditionally, 
these types of investments are intermediate to long-term with a focus on current income, 
preservation of capital and potential growth.  As non-listed, asset-based investments, NL REITs 
typically have less daily volatility than their exchange-listed counterparts and tend to have a low 
correlation to other financial asset classes.  These features, together with the added 
diversification that Public Programs bring to financial asset portfolios, can help to enhance an 
investor’s overall portfolio return while reducing risk.  Moreover, Public Programs offer many 
benefits to investors, including the potential for superior current yields, the potential for 
competitive total returns, reduced portfolio risk, and access to experienced management teams 
that specialize in the asset class. 

NL REITs clearly serve an important purpose in a taxable retail or tax-exempt retirement 
portfolio. As many financial advisors have learned, the investment performance of directly 
owned real estate justifies its inclusion in investor portfolios. The performance of NL REITs also 
does not correlate directly with the S&P 500, thus providing the type of diversification 
recommended by Modern Portfolio Theory.  Given these attributes and as discussed in more 
detail herein, there seems to be no principled reason why an IRA investor’s ability to choose how 
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much to invest in NL REITs should be any more restricted than the ability to invest in any other 
security or investment. 

 

IV. IPA Comments and Policy Concerns with Respect to the Proposed Amendment 

A. Comments with Respect to the Text of the Proposed Amendment 

The IPA offers the following comments regarding the advisability, practicality and potential 
unintended consequences of the Proposed Amendment.  

i. Basing the Concentration Limit Solely on Liquid Net Worth Rather Than 
Overall Net Worth Can Exclude Investors for Whom NL REITs Are Clearly Suitable and in 
Their Best Interest.  

The liquidity needs of individuals (even relative to income or net worth) can vary widely. 
Further, numerous situations exist in which an investor can have ready access to liquidity if 
needed, but chooses to remain fully invested in non-liquid assets. For example, consider an 
investor who chooses to deploy his cash and liquid investments to pay off a home mortgage and 
increase the equity in his home to, say, $750,000 (a sensible course of action under current 
market conditions where mortgage interest costs significantly exceed the yield available from 
investment grade fixed income securities, money markets, bank savings accounts and certificates 
of deposit). This prudent action reduces the investor’s liquid net worth and, due to the Proposed 
Amendment’s linkage of the concentration limit to liquid net worth, would eliminate his ability 
to diversify his portfolio with even a minimal investment in a NL REIT. Yet, this investor would 
have ready access to liquid capital in the form of home equity loans – which often are made 
available and linked to credit card accounts.  

Another example is an individual business owner. This investor may have access to lines of 
credit via his business to quickly address any personal liquidity needs. Yet despite having 
relatively high net worth, this investor would be deprived of the right to invest in NL REITs if a 
liquid net worth standard is in effect. And a third example would be an investor with little need 
for liquidity because he or she owns a home, maintains a whole life insurance policy and is 
seeking current income. Because this investor’s net worth is concentrated in illiquid investments 
(the home and the insurance policy) a relatively small investment in a NL REIT could exceed the 
10% concentration limit. The goal of any concentration limit should be to promote 
diversification across an investor’s entire portfolio, not merely that portion which is liquid. By 
applying the concentration limit to “liquid net worth,” the Proposed Amendment does not 
address diversification of an investor’s entire portfolio. 

The linkage of the concentration limit to an investor’s liquid net worth could also lead to a 
difficult and highly subjective determination by the broker-dealer at the time of the sale as to 
which investments are liquid and which are not, and the nature and purpose of any debt held by 
the investor. 
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ii. The Text Should Make Clear that the Concentration Limit Assessment Should 
be Made by the Broker-Dealer at the Time of Sale of Shares in the Primary Public Offering.  

The concentration limit should be based on the investor’s net worth at the time of sale of shares 
in the primary offering and should not impose a requirement that the broker-dealer conduct an 
ongoing assessment of the investor’s concentration in the particular NL REIT.  An investor’s 
financial situation may change after the time of initial investment, causing the investor’s 
concentration in the NL REIT to exceed the concentration limit. Forcing redemption or sale of all 
or a portion of the NL REIT securities to bring the holdings back into compliance with the 
concentration limit is not a tenable solution.  Similarly, broker-dealers should not be required to 
apply the concentration limit with respect to each stock issuance made pursuant to a NL REIT’s 
distribution reinvestment plan.  There could be situations where an investor did not exceed the 
concentration limit at the time of the initial subscription for primary shares, but over time, due to 
the investor’s participation in the distribution reinvestment plan, the investor trips the 
concentration limit. Requiring broker-dealers to monitor the ongoing distribution reinvestments, 
which happen automatically and generally without involvement of the broker-dealers, would be 
unduly burdensome and, as noted above, would lead to an ill-advised, forced redemption or sale 
of the NL REIT securities to reduce the investment to a level that is in compliance with the 
concentration limit. 

iii.  Requiring Sponsor Firms to Establish Their Own Concentration Limit that 
May then be Modified by State Administrators is Not a Workable Approach, Will Lead to 
Investor Confusion, and Will Make the Process of Capital Formation Much More Complex and 
Time Consuming for Both Regulators and Issuers. 

This requirement will complicate offering reviews, result in multiple rounds of comments 
thereby increasing regulator and sponsor workloads (and associated costs), inhibit capital 
formation, and likely result in a multiplicity of un-reconcilable and conflicting concentration 
limits for a single offering.  This outcome will confuse investors and needlessly expose the issuer 
to potential litigation regarding the reason as to why an investment was appropriate for an 
investor of one state but not for another. These problems would arise from the differing 
perceptions of and tolerance for risk among the various Administrators and underscore the fact 
that concentration limits are most appropriately determined at the investor level based on the 
characteristics of the individual rather than at the NL REIT level.   

The simple fact is that the appropriate process of establishing a concentration limit must be 
investor-centric and take into consideration the myriad of individual investor variables which can 
only be evaluated at the advisor-investor level. 

It is noteworthy that several of the 14 subjective elements proposed for jurisdictions to review to 
establish the investment’s risk will require the jurisdiction to evaluate events that have not yet 
occurred (e.g., potential variances in cash distributions, potential shareholders, and potential 
transactions between the REIT, the sponsor and the advisor). It seems inherently unfair for a 
state administrator to be able to modify the concentration limit based on speculation. 
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  iv.  The Inclusion of “Affiliates” in the Text of the Investments Included in the 
Concentration Limitation may Result in the Limitation Being Applied to Investments in Asset 
Classes Other Than NL REITs and Even to Exempt Securities. 

The IPA is uncertain of the intent of the reference to Affiliates in Section IV B 1 of the Proposed 
Amendment which limits a person’s aggregate investment in “the REIT, its Affiliates, and other 
non-traded REITs.” Further, this provision unfairly and arbitrarily favors sponsors with fewer 
investment programs over sponsors with a larger number of investment programs. Given the 
relatively broad definition of an Affiliate in the REIT Guidelines36 such reference could be 
interpreted to extend the limitation to the publicly traded securities of a sponsor company, 
private placements and securities registered under the 1940 Act that are offered by the NL REIT 
sponsor, or other Public Programs sponsored or advised by the sponsor which do not invest in 
real estate-related assets (e.g., NL BDCs, or Oil & Gas Programs, Equipment Leasing Programs, 
or other DPPs). Such other investments represent different underlying asset classes and different 
streams of income and correlate differently with traditional financial investments, allowing for 
greater diversification and increased investor protection.  In addition, these other investments 
involve different liquidity capabilities and provisions.  In other words, these are different and 
often non-correlated investments that are additive within a portfolio construction process.   

The NL REIT industry is evolving to include much larger institutional-quality sponsors offering 
more than one NL REIT and multiple other product types. The larger, more experienced 
sponsors are genuinely believed to offer high quality NL REITs with lower risk than small, less 
well-capitalized and less experienced sponsors. Including “Affiliates” has the perverse effect of 
forcing financial advisors to put clients in offerings by unaffiliated, and potentially less high 
quality, sponsors to avoid exceeding the limits in the Proposed Amendment.  

In addition, many of these other investments which sponsors of NL REITs may offer are in types 
of securities which state securities regulators cannot regulate – for example, private placements, 
exchange traded securities or funds, and 1940 Act registered, closed-end  funds, including 
interval funds.  We respectfully suggest that if NASAA is intent on putting a concentration limit 
in place, it should at least make clear that it is not attempting to regulate or limit investment in 
securities which are expressly pre-empted from the purview of state securities laws.  A real 
example of this type of concern arises in the context of private offerings of real estate programs 
that are intended to qualify as like-kind exchanges under Section 1031 of the Internal Revenue 
Code (“1031 Exchanges”).  Individuals that invest in NL REITs will often also directly own real 
property.  When such individuals sell that real property, it is not unusual for those individuals to 
want to re-invest the sale proceeds in real estate and defer federal income taxes.  This is an 
investment decision that is completely separate from investing in NL REITs and is in fact 
dependent on when the real property is sold, since the 1031 Exchanges operate under very tight 
regulatory deadlines.  Multiple sponsors offer private placements that allow such individuals to 

                                                
36 The REIT Guidelines defines affiliate as (i) any Person directly or indirectly controlling, controlled by or under 
the common control with another Person, (ii) any Person owning or controlling 10% or more of the outstanding 
voting securities of such other Person, (iii) any officer, director, partner of such Person and (iv) if such other Person 
is an officer, director or partner, any company for which such Person acts in any capacity. 
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invest in Delaware Statutory Trusts that are intended to quality as 1031 Exchanges.  Under this 
proposed rule, if such an individual has already met or exceeded the Concentration Limit, that 
individual could be prohibited from participating in a 1031 Exchange private placement.  That 
outcome, which could result in an adverse effect on that investor that has nothing to do with an 
investment in NL REITs, should not be what NASAA intends with the Concentration Limit.  
This is merely one more concrete example of the detriments of a “one size fits all investors” 
approach. 

Lastly, if the inclusion of “Affiliates” is intended or would be applied to include such other 
investments, then the proposed concentration limit contradicts established principles of effective 
portfolio risk reduction and increases investor risk by excluding from consideration otherwise 
appropriate investments which would reduce a portfolio’s risk simply because the investment is 
an “Affiliate” under the REIT Guidelines’ broad definition. Academic studies confirm that the 
major driver of risk reduction in portfolios is not the number of distinct investments held, but 
rather the holding of assets that have low correlations to one another.37  For example, increasing 
the number of assets in a portfolio from 5 to 100 reduces portfolio risk (standard deviation) from 
8.94% to 8.67%.38 In contrast, risk falls to just 4.47% in a portfolio with only five assets when 
there is no correlation between the assets.  

As low correlations among investments dramatically reduce portfolio risk, it follows that an 
efficiently diversified portfolio should be comprised of assets with disparate characteristics. Yet, 
depending on the intent and application of the inclusion of “Affiliates” in the definition of the 
concentration limit, the Proposed Amendment would limit aggregate investment in such diverse 
investments as domestic and international commercial real estate,  oil and gas, alternative energy 
partnerships, timber, infrastructure, equipment (ranging from transportation equipment to 
industrial equipment to tech equipment, etc.), research and development, technology, loans to 
middle market businesses, impact lending, and commodities (which range from agricultural 
products, to minerals, precious metals and currencies)—activities and assets that have 
dramatically lower correlations between them than exchange traded equities. In effect, the 
inclusion of all such Affiliates in a proposed concentration limit, if intended, would reduce the 
ability of investors to construct portfolios with such disparate asset types, thereby having the 
unintended consequence of increasing portfolio risk rather than decreasing it, and unfairly 
favoring sponsors with fewer investment programs over sponsors with a larger number of 
investment programs. Sponsors with a number of NL REITs can achieve certain economies of 
scale by allocating certain expenses across multiple NL REITs, which can result in reduced 
expenses relative to sponsors with only one or two NL REITs. The concentration limit would 
force investors to invest in sponsors that potentially do not have the economies of scale to result 
in lower expenses.  

 

 

                                                
37 Varadi, Kapler, Bee & Rittenhouse study, 2012. 
38 Id. Data assumes each asset has a standard deviation of 10% and the average correlation between assets is 0.75. 
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    v. Absence of Demonstrable Data or Analysis by NASAA to Support its 
Determination of the Percentage Limitation.  

The IPA notes that NASAA has, to date, not provided any data or analysis supporting either the 
conceptual basis of its proposal, the extent of incidences of over-concentration within the NL 
REIT industry, the financial impact of its proposal on individual investors, capital formation and 
taxation within the NASAA Members’ jurisdictions, or, more specifically, the quantitative 
metrics that it suggests be imposed. The IPA believes that like federal regulation (which requires 
among other things, quantitative support and studies by the Office of Management and Budget) 
state regulations should not be imposed in the absence of a judicious and thorough inquiry into 
the appropriate provisions of such regulations and their anticipated impact. Without such a 
rigorous process, the creation of regulatory policy can become relegated to highly subjective and 
potentially biased and erroneous judgments.  

    vi. The Requirement in Section IV. B. 5. that Both the Sponsor and the Person 
Selling Shares Make Every Reasonable Effort to Determine that the Purchase of Shares Meets 
the Concentration Limit for the Investor. 

The responsibility to make every reasonable effort to determine that a purchase of shares meets 
the concentration limit should be borne by the sponsor or each person selling shares on behalf of 
the sponsor or NL REIT. 

In the selling agreements pursuant to which the offerings of NL REITs are distributed, NL REITs 
typically delegate the responsibility for determining that an investment is suitable for a particular 
investor to the broker-dealers that are selling the shares to their retail clients.  This is a logical 
arrangement, given that the broker-dealers have a relationship with their clients and are able to 
ascertain the information about their clients that is relevant to a suitability determination.  NL 
REITs and their sponsors are not in a position to obtain these private, personal details about the 
investors, including details concerning the investors’ financial situation and investment 
objectives.  An investor rightfully would feel that it was an invasion of his or her privacy if a NL 
REIT or its sponsor suddenly called or wrote to the investor to request detailed information 
concerning the investor’s overall financial situation, such as the investor’s other investments and 
investment experience.  Accordingly, the obligation to determine that a purchase of shares meets 
the concentration limit should be on the sponsor or each person selling shares on behalf of the 
sponsor or REIT, rather than the sponsor and each person selling shares on behalf of the sponsor 
or REIT. 

 B. Inadvisability of a One-Size-Fits-All-Investors, Fixed Concentration Limit 

The IPA respectfully submits that in proposing a Proposed Amendment that calls for a singular 
10% limit on an investor’s aggregate investment in all NL REITs and Affiliates, NASAA, while 
well intentioned, is imposing a standard that does not vary based on the individual investor’s 
personal financial situation, risk-return profile of the portfolio, investment objectives, investment 
time horizon, desired asset class exposure, and investment profile.  Rather, the Proposed 
Amendment imposes a static, one-size-fits-all-investors standard that fails to consider any of the 



 
 

34 
 

factors which a financial adviser is required, by SEC, FINRA, and state rules, to consider prior to 
making an investment recommendation. Because of these existing rules, the IPA believes such a 
fixed concentration limit is not advisable or necessary for the following reasons.	

	 	 	 	 i.	 	 	Fiduciary Rules Enacted by the DOL in 2016 and which are Expected to be 
Proposed by the SEC Prior to Year-End 2016 Provide Significant Additional Safeguards and 
Remedies and Reduce or Eliminate the Need for a fixed Concentration Limit by the States.	

The DOL has issued its final rules imposing a fiduciary duty on financial intermediaries who 
provide advice to retirement plans. The rules provide for the elimination of variable 
compensation (i.e., commissions) for any intermediary rendering such advice unless the investor 
and the provider of the advice enter into a BIC. Although the requirements are complex, in its 
simplest form such an arrangement would allow a modest level of commission compensation 
(the so-called BIC Exemption) for certain types of investments. The imposition of a fiduciary 
standard should address many, if not all, of NASAA’s concerns regarding the process of 
recommending NL REITs to retirement account investors (who account for approximately 44.5% 
of all investments in NL REITs).   

In addition, the SEC has announced that it will introduce its own fiduciary requirement in 2016.  
This anticipated elaboration of the duties and responsibilities of financial advisors, coupled with 
the implied increase in liability for dereliction of such duties, also should address the concerns 
that NASAA seeks to address with its Proposed Amendment.  

    ii.  In Addition to the Investor Protections Provided by the New and Anticipated 
Fiduciary Rules, Considerable Protections for Investors in NL REITs Already Exist. 

     (a) FINRA Rule 2111 already limits concentration of NL REIT investments.  

FINRA Rule 2111 requires that a firm or associated person “have a reasonable basis to believe 
that a recommended transaction or investment strategy involving a security or securities is 
suitable for the customer, based on the information obtained through the reasonable diligence of 
the member or associated person to ascertain the customer’s investment profile.” The rule further 
explains that a “customer’s investment profile includes, but is not limited to, the customer’s age, 
other investments, financial situation and needs, tax status, investment objectives, investment 
experience, investment time horizon, liquidity needs, risk tolerance, and any other information 
the customer may disclose to the member or associated person in connection with such 
recommendation.” Given these qualitative factors that the broker-dealer must assess when 
determining that a particular investment strategy is reasonable for a customer, including factors 
such as the customer’s other investments, risk tolerance and liquidity needs, the likelihood of 
over-concentration in a manner that is not suitable for the customer is greatly diminished. 

      (b) Broker-Dealers already impose concentration limits on individual 
investments in NL REITs. 
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The IPA understands that each investor’s goals, financial situation and risk tolerance should be 
considered before investing and that NL REITs are not suitable for every investor. That said, the 
IPA believes that the financial advisor is best positioned to determine his or her client’s 
suitability for an investment through direct conversation with that client. Advisors determine 
whether and how much of any particular investment is right for a client. This determination 
varies from client to client. 

Furthermore, the oversight responsibility at the broker-dealer level extends to the proper 
implementation of alternative investments. This is typically accomplished through concentration 
limits as well as in-depth suitability reviews.39  This determination is not made by a simple 
percentage calculation, nor should it be, given the responsibility imposed on financial advisors. 

     (c) The IPA believes existing state requirements provide effective and 
sufficient protections for investors. 

A described above, unlike traded securities, most Public Programs are not only subject to SEC 
registration and review, and distribution oversight by FINRA, but are also subject to individual 
state-by-state reviews.  Approximately 25 of these states require merit reviews.  State regulators 
hold the authority to deny securities registration if the offering is deemed “unfair, unjust or 
inequitable.”  

State requirements include, among other things, the satisfaction of income and minimum net 
worth standards, and investors must receive receipt of the prospectus five days before a purchase 
is effective. Each of these items is further vetted by compliance personnel at their respective 
broker-dealer firms. In contrast, investments in traded securities settle three days after the trade, 
in some cases without the investor having time to review the final prospectus. 

    iii. Establishing Suitability for an Individual Investor is a Dynamic and Complex 
Process which is not Amenable to a Static, One-Variable Test. 

Establishing suitability and the concomitant financial capacity of an investor to commit a given 
level of funds to Public Program investments requires consideration of a wide variety of investor 
variables, including age, preferred investment strategy and objectives (e.g., aggressive growth, 
moderate growth, growth and income, income), current and anticipated tax situation, risk 
tolerance, investment experience, portfolio composition and diversification/concentration 
preferences, composition of personal balance sheet, current and future income and anticipated 
expenses, among others.  

                                                
39 It is noteworthy that a debate persists among investment professionals as to the relative merits of concentrated 
investing versus broad diversification following Modern Portfolio Theory. Concentrated investing practitioners 
(such as Warren Buffett, George Soros, Bill Ackman, Martin Whitman and even John Maynard Keynes) have 
recognized the role of concentrated investing in above-average wealth building. At least one study has shown that 
concentrated investing can increase portfolio return while reducing portfolio risk. Yeung et. Al. 2012 study cited by 
Lazard Asset Management. 
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The totality of these multi-faceted and dynamic considerations cannot be encapsulated in a static, 
one-variable test (i.e., percentage of net worth or liquid net worth that can be invested in a 
particular type of investment).  

    iv. The Creation of Regulations that Restrict the Economic Choices of Individuals 
and Impede the Efficient Flow of Capital Should be Undertaken Only When Preceded and 
Supported by Rigorous Research and Data Gathering. 

The need for regulations that restrict or abolish the public’s freedom of choice and impede the 
efficient competition for capital should be supported by demonstrable research and fact-based 
information. Establishing a one-size-fits-all-investors concentration limit (or even a flexible 
limit) should be based on quantitative analysis supporting the circumstances justifying such a 
limit, the magnitude of the limit, and the anticipated economic benefit and implicit costs of 
imposing such a limit. Such economic analysis and justification is required at the federal level, 
yet appears to be lacking in NASAA’s establishment of a proposed 10% limit and to what such 
limit applies.  The IPA has previously offered to participate in a joint task force to assist NASAA 
in assessing the need, economic costs and benefits of a Concentration Limit in a process 
consistent with the rigorous qualitative and quantitative analysis applied by other government 
agencies. The IPA reiterates its willingness to do so here. 

    v.  The Low Level of Over-Concentration Instances in the NL REIT Industry and 
the Successful Resolution of Such Rare Instances of Negative Behavior Should Significantly 
Temper The Perceived Need for Regulatory Restriction of Individual Choice. 

The regulatory trade-off between individual choice and freedom versus providing investor 
protection should be guided at least in part by the prevalence of the negative behavior being 
addressed and the investor’s recourse with respect to such negative behavior.  The IPA is not 
aware of any substantial data gathering and analysis that has been performed by NASAA to 
establish the extent of over-concentration practices in the industry or the resolution of those 
instances of negative behavior achieved through arbitration, litigation or regulatory enforcement.  

The IPA believes that the lack of such data calls into question the propriety of instituting 
regulatory restrictions on individual choice. 

    vi. Overly Restrictive Regulation Runs the Risk of the Unintended Consequence 
of Investors Embracing Products with Less Oversight and Greater, Rather than Less, Risk. 

Current federal and state regulatory regimes provide significantly more investor protections with 
respect to investments in Public Programs (which are all publicly registered, SEC-reporting 
entities) in comparison to investments in private placement securities. Significantly limiting the 
ability of an investor, guided by his or her professional advisor, to invest in NL REITs can have 
the unintended consequence of driving such investors to significantly less transparent, less 
regulated and therefore more risky private placements or internet crowd funding investments.   
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    vii. Investments in NL REITs have a Significant Positive Economic Impact 
Nationwide and within NASAA Member Jurisdictions in terms of Employment, Income and Tax 
Revenues. 

The capital formation in the NL REIT sector over the past 10 years has produced significant 
commercial real estate investment across the country, and in NASAA member states specifically. 
These investments support thousands of jobs in construction, health care facilities, apartment 
buildings, shopping centers, office buildings and hotels. (See Section III.A.vii above for an 
example of the economic impact of NL REITs in the jurisdictions of the Project Group 
members.) 

    viii. There are No Suitable Replacements for NL REIT Products, or the Value 
They Provide, Available to the Retail Investment Community. 

NL REITs provide value to investors in terms of diversification, low correlation with exchange 
traded equities and fixed income investments, and stable income. Whereas high-net-worth and 
institutional investors have the financial resources to make direct investments in commercial real 
estate and to access other alternatives to diversify their portfolios (see Section III.C.vi above 
regarding the composition of U.S. College and University Endowment Portfolios), average retail 
investors must rely on pooled investment vehicles. Yet, the only way for such investors to obtain 
these benefits within the context of a highly-regulated and transparent, public-reporting vehicle, 
is to invest in NL REITs. Overly severe limitations that restrict investors from accessing NL 
REITs would have two unintended consequences: 

• exposing individual investors to unnecessary market risk; and 

• motivating individual investors to invest in higher risk substitutes such as private 
placements, crowd funding and liquid alternatives. 

V. IPA Recommendation and Proposal For Amendment of the REIT Guidelines 

The following summarizes the IPA’s position and recommendations regarding the Proposed 
Amendment to the REIT Guidelines. 

A. Concentration Limit Provisions 

Although the IPA and its members believe consideration of the percentage of an investor’s net 
worth in a particular asset class is one appropriate consideration among several relevant factors 
for determinations of suitability, such determinations should be based on facts and circumstances 
specific to each individual investor. These factors go beyond net worth and income and may 
include such customer-specific considerations as risk tolerance, investment experience and 
sophistication, investment time-frame,  nature of wealth holdings (both liquid and illiquid), 
family situation and outlook, financial and lifestyle objectives, etc.  Further, as cited herein, 
when placing NL REITs, broker-dealers typically evaluate factors beyond net worth and income 
when considering the appropriate product concentrations for an individual investor. Therefore, 
the IPA believes that a one-size-fits-all-investors concentration limit as proposed is neither 
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necessary nor in the best interests of investors. The IPA also believes that the goal of any 
concentration limit should be diversification across investors’ entire portfolios, as opposed to 
merely their liquid portfolios. For this reason, among others cited herein, any concentration limit 
should be based on total net worth (excepting homes, home furnishings and automobiles) and not 
liquid net worth.  

If NASAA still wishes to proceed with an amendment to the REIT Guidelines reflecting the 
imposition of a concentration limit, then the IPA recommends that it delay such consideration 
until after the positive impact of the DOL Fiduciary Rule can be assessed and after the SEC 
proposes its fiduciary rules. 

If NASAA nevertheless intends to proceed now to amend the REIT Guidelines to include a 
concentration limit, the IPA believes the following provisions should form the standard: 

• The basis of the concentration limit is investor net worth (exclusive of home, home 
furnishing and automobiles) at the time of the investment in primary shares. The 
concentration limit should not be applied with respect to stock issuances pursuant to 
the NL REIT’s distribution reinvestment plan. 

• The concentration limit is applied solely to the investment in an individual NL REIT 
(exclusive of investments made via a distribution reinvestment plan) and not to all NL 
REIT investments and investments in Affiliates. 

• Section IV.B.5. of the Proposed Amendment should be revised to indicate that the 
sponsor or each person selling shares on behalf of the sponsor or REIT is obligated to 
determine that a purchase of shares meets the concentration limit for each 
shareholder, rather than the sponsor and each person selling shares on behalf of the 
sponsor or REIT. This is consistent with the two sentences in Section IV.B.4., which 
use “or” rather than “and.” 

• In lieu of concentration limits, the suitability portion of the REIT Guidelines should 
be amended to take into account access to a prudent amount of cash or liquid 
investments to cover unexpected emergencies. 

• The concentration limit should not be applied to persons deemed accredited investors 
under the income or net worth standard of Rule 501 of Regulation D. 

B. Process of Defining Concentration Limits 

If NASAA intends to amend the REIT Guidelines to include a concentration limit, only one 
concentration limit should apply to an investment in each NL REIT, and NASAA should not 
facilitate the modification of the uniform limit by permitting administrators to review various 
factors in order to establish a higher limit. Similarly, the amendment to the REIT Guidelines 
should make clear that the accredited investor exception applies to an investment in each NL 
REIT and is not subject to the various state administrators’ determination to allow the exception.  
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  C. Required Recordkeeping and Disclosures 

The IPA supports NASAA’s proposal that the prospectus should include disclosure that clarifies 
that application of the concentration limit to a particular sale of shares does not obviate the 
requirement to comply with other existing rules and requirements concerning the suitability of 
the investment.  However, the language of Section IV.A.3 of the Proposed Amendment could 
lead to confusion if added to a prospectus exactly as currently written.  For example, it is not 
clear to which rules NASAA is implicating with the reference to “existing administrative rules.”  
In the past, when the REIT Guidelines have included a requirement that particular disclosure be 
included in the prospectus, certain state administrators have required the language to be included 
in the prospectus verbatim, without any variance that may be required based on particular 
circumstances to clarify the language. Accordingly, the first sentence of Section IV.A.3 of the 
Proposed Amendments should be revised to read:  

 “Any PERSON selling SHARES on behalf of the SPONSOR or REIT shall 
adhere to the concentration limit disclosed in the PROSPECTUS.  In addition to 
compliance with the concentration limit requirement, any PERSON selling 
SHARES on behalf of the SPONSOR or REIT must also satisfy the suitability 
determination required under Section III.C. of this Statement of Policy and the 
rules of any self-regulatory organization concerning the sale of SHARES.” 

 
VI. CONCLUSION 

NL REITs effectively address the needs of retail investors and also contribute to the overall U.S. 
economy and to the employment, economies, and tax revenues of the various NASAA 
jurisdictions. The benefits of NL REITs parallel the benefits of many alternative investments 
available only to institutional and high net worth investors. NL REITs have been shown to 
perform well, enhance portfolio diversification, and improve the risk-adjusted return potential of 
an investment portfolio by adding a product in an asset class that does not correlate with the 
traded stock market. These benefits are of significant value to retail investors. The controls and 
requirements imposed upon those who distribute the NL REITs and on the products themselves 
(e.g., FINRA rules and existing REIT Guidelines requirements as to the suitability, expense 
limitations, related party transactions, disclosure, investor qualifications and suitability, 
maximum investment amounts, and merit state reviews) provide even higher standards than the 
regulatory standards placed on most other investment products that are not subject to any 
concentration limitations, many of which entail significantly more potential volatility and risk of 
capital loss than NL REITs. Most importantly, the recently enacted DOL Fiduciary Rule and the 
anticipated fiduciary rule to be issued by the SEC provide dramatically expanded investor 
protections and effectively eliminate the need for the imposition of a one-size-fits-all-investors, 
fixed concentration limit and the corresponding regulatory imposition of limitations on the 
ability of investors and their financial advisors to create the most appropriate investment 
portfolio.   
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For all the reasons set forth above, the IPA urges NASAA to seriously consider the industry 
recommendations contained herein at Section V. Further, the IPA renews its offer to form a joint 
task force to address issues related to the amendment of the REIT Guidelines and future 
undertakings to improve the quality of investment products and advance the interests of 
individual investors.  

 
Respectfully submitted, 

 
Anthony J. Chereso 
President & CEO, Investment Program Association 

 
cc: Judith Shaw, NASAA President 
 Mike Rothman, President-Elect 
 William Beatty, Past-President 
 Gerald Rome, Treasurer 
 Diana Foley, Secretary 
 Kevin Anselm, Director 
 Joseph Borg, Director 
 Kelly Gorman, Director 
 John Morgan, Director 
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Appendix A 

Overview of Publicly Registered, Non-Listed Real Estate Investment Trusts 

NL REITs are investment vehicles, typically in the form of a trust or corporation that directly 
invest primarily in real estate and/or real estate-related loans.  Equity NL REITs own, manage, 
and lease income-producing commercial real estate in nearly all property sectors, including 
office, industrial, apartment, retail, health care, self-storage, data center, and hotel.  Mortgage NL 
REITs provide debt financing to the owners of commercial real estate.  NL REITs are subject to 
the same federal tax requirements that an exchange-listed REIT must meet, including 
requirements relating to the composition of their investment portfolios and the requirement that 
they distribute at least 90% of taxable income to shareholders annually. 

Investors in NL REITs generally receive regular cash distributions, typically over a five to ten-
year holding period.  In addition to providing current income, NL REITs can provide growth of 
capital through appreciation of their real estate investments, which growth is realized upon the 
provision of full liquidity to investors through either listing of the NL REIT on a national 
securities exchange, merger, or sale of the assets.  Individual retail and retirement investors 
purchase shares of NL REITs to implement the same strategy used by institutional investors to 
diversify financial asset portfolios, because NL REITs have historically exhibited low correlation 
with public equity markets.  NL REITs can also provide a hedge against inflation and rising 
interest rates superior to that of most fixed income investments that do not provide for any 
potential appreciation of the capital invested or the opportunity for increases in regular cash 
distributions.  Moreover, NL REITs have shown a lower correlation to public equity markets 
than listed REITs, so NL REITs provide superior diversification against market swings.  
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October 18, 2016 
 
NASAA Legal Department 
Mark Stewart, Counsel 
NASAA 
750 First Street, NE, Suite 1140 
Washington, DC 20002 
 
Re:  Request for Comments regarding the Proposed Amendments to the 
NASAA Statement of Policy Regarding Real Estate Investment Trusts 
 
Dear Mr. Stewart: 
 
Thank you for the opportunity to review the North American Securities 
Administrators Association (NASAA) proposed amendments to the Statement of 
Policy Regarding Real Estate Investment Trusts.  
 
NAREIT’s Public Non-Listed REIT (PNLR) Council shares the NASAA’s goal 
of ensuring that the best interests of investors are paramount to broker-dealers 
and financial advisors when recommending investment in PNLRs and that 
PNLRs are recommended only to the extent that they are suitable investments 
that provide value consistent with the investor’s goals. However, NAREIT’s 
PNLR Council believes that this goal is best achieved without a one-size-fits-all 
concentration limit on investors’ ability to access to the full range of investment 
products available.     
 
About REITs: 
 
REITs were established by Congress in 1960 to enable all Americans to enjoy 
the benefits of investment in real estate. There are two main types of REITs, 
generally referred to as equity REITs and mortgage REITs. Equity REITs invest 
in “bricks and mortar” real estate by acquiring leasable space in properties, such 
as apartments, shopping malls, office buildings, and other properties, and 
collecting rents from their tenants. Mortgage REITs primarily invest in 
mortgages and mortgage-backed securities, providing financing for residential 
and commercial properties. More than 2 million single-family homes are 
estimated to be currently financed by mortgages owned by mortgage REITs.  
 
REITs in the United States may be public companies whose securities are 
registered with the Securities and Exchange Commission (SEC) and listed on an 
established stock exchange (so-called Listed REITs); public companies whose 
securities are registered with the SEC, but which are not listed on an established 
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stock exchange (so-called, “Public Non-Listed REITS” or PNLRs); or private companies. At the 
end of September 2016, 321 REITs were registered with the SEC, and 223 of these REITs were 
Listed REITs on established U.S. stock exchanges, primarily the New York Stock Exchange 
(NYSE). 
 
Like Listed REITs, PNLRs own, manage and lease investment-grade, income-producing 
commercial real estate in nearly all property sectors. PNLRs are subject to the same IRS 
requirements that a Listed REIT must meet, including distributing all of their taxable income to 
shareholders annually to be subject to a single level of taxation. In addition, PNLRs are required 
to make regular SEC disclosures, including quarterly and yearly financial reports. All of these 
PNLR filings are publicly available through the SEC’s EDGAR database. PNLRs are primarily 
sold by broker-dealers registered with, and regulated by, the SEC, the Financial Industry 
Regulatory Association (FINRA) and the relevant state securities regulatory authorities. 
 
Private REITs are not traded on stock exchanges or registered with the SEC. They are regulated 
by the SEC, and are sold to accredited investors under Regulation D and to qualified institutional 
buyers (QIBs) under Rule 144A.   
 
About NAREIT: 
 
The National Association of Real Estate Investment Trusts (“NAREIT”) is the worldwide voice 
for REITs and real estate companies with interests in U.S. real estate and capital markets. 
NAREIT’s members are REITs and other real estate businesses throughout the world that own, 
operate and finance commercial and residential real estate. 
 
PNLRs participate at NAREIT primarily through the Public Non-Listed REIT Council (the 
PNLR Council), which consists of 41 NAREIT PNLR corporate members. The mission of the 
PNLR Council is to advise NAREIT’s Executive Board on matters of interest and importance to 
PNLRs. 
 
NAREIT’s PNLR Council has carefully reviewed the NASAA proposed amendments to the 
Statement of Policy Regarding Real Estate Investment Trusts and has developed the attached 
comment letter for submission and consideration by NASAA. The NAREIT PNLR Council 
looks forward to working with NASAA as it continues its work on this project, and would be  
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pleased to answer any questions NASAA may have. 
 
Please feel free to contact me if you would like to discuss the Council’s positions in greater 
detail. 
 
Respectfully submitted, 
 

 
Steven A. Wechsler 
President & CEO 
 
 

cc: Mr. Michael Pieciak , Chair of the Corporation Finance Section 
Mr. Mark Heuerman, Chair of Direct Participation Programs Policy Project Group 
Ms. Anya Coverman, NASAA Deputy Director of Policy and Associate General Counsel 
Mr. Mark Stewart, NASAA Counsel 

 



October 18, 2016 
 
        
NASAA Legal Department 
Mark Stewart, Counsel 
NASAA 
750 First Street, NE, Suite 1140 
Washington, DC 20002 
 
Re:  Request for Comments regarding the Proposed Amendments to the NASAA Statement of 

Policy Regarding Real Estate Investment Trusts 
 
Dear Mr. Stewart: 
 
The Public Non-Listed REIT Council (PNLR Council) of the National Association of Real 
Estate Investment Trusts (NAREIT) submits the following comments with respect to the North 
American Securities Administrators Association (NASAA) proposed amendments to the 
Statement of Policy Regarding Real Estate Investment Trusts (the proposed PNLR Guidelines). 
The PNLR Council appreciates the opportunity to comment on this proposed amendment to the 
PNLR Guidelines. 
 
The PNLR Council supports the NASAA’s goal of ensuring that the best interests of an investor 
are paramount to broker-dealers and financial advisors when recommending investment in 
PNLRs and that PNLRs are recommended only to the extent that they are suitable investments 
that provide value consistent with the investor’s goals. 
 
However, we have a number of specific concerns about the negative effect the one-size-fits-all 
approach of the 10% concentration limit would have on the availability of investments, not 
limited to PNLRs, used by investors to diversify portfolios. In addition to our specific comments 
below, we want to associate ourselves with, and formally endorse, the comment letters filed by 
the Investment Program Association and the U.S. Chamber of Commerce. These letters raise 
important concerns on this issue that NASAA should consider before finalizing the proposed 
PNLR Guidelines.    
 
About PNLRs 
 
PNLRs are public companies the securities of which are registered with the SEC, though not 
listed on a stock exchange. PNLRs own, manage and lease investment-grade, income-producing 
commercial real estate in nearly all property sectors. PNLRs are subject to IRS requirements that 
include distributing all of their taxable income to shareholders annually in order to be subject to a 
single level of taxation, and must make regular SEC disclosures, including quarterly and yearly 
financial reports, which are publicly available through the SEC’s EDGAR database. Interests in a 
PNLR are public offerings, distributed primarily through broker-dealers registered with and 
regulated by the SEC, the Financial Industry Regulatory Association (“FINRA”), and the 
relevant state securities regulatory authorities.   
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PNLRs help build diversified portfolios for investors. Typically paying meaningful dividends 
due to the IRS REIT distribution requirements, PNLRs also provide the potential for moderate, 
long-term capital appreciation. As the leases, rents, properties and other underlying investments 
have tended to be responsive to inflation, PNLRs generally offer the potential for some 
protection from inflation risks. Further, PNLRs potentially provide an additional source of 
portfolio diversification because their investment returns reflect the performance of income-
producing real estate, which typically has been only moderately correlated with the returns of 
other assets over long investment horizons. 
 
As with mutual funds or any other pooled investment, there are a variety of fees charged in 
connection with PNLRs that are reflected in net returns and clearly disclosed in the prospectus, 
which is publicly available from the SEC. These fees have recently become even more 
transparent to PNLR shareholders since April 2016 when FINRA Rule 2310 and NASD Rule 
2340 became effective. Industry practice has also evolved so that some in the industry are 
offering daily net asset value (NAV) PNLRs that offer the shareholder increased liquidity and 
new share classes that have markedly lowered initial distribution fees than the products that were 
generally offered by PNLRs in the past. 
 
Moreover, the DOL Fiduciary Rule, which will begin to take effect in April 2017 and become 
fully effective on January 1, 2018, imposes a fiduciary standard on investment advice related to 
retirement savings. The rule will apply to all advisors providing advice to investors in qualified 
retirement plans, including IRAs and will impose signification additional measures to ensure that 
the best interests of the investor are paramount to an advisor recommending an investment, 
including PNLRs. 
 
Specific Concerns with the Proposed PNLR Guidelines 
 
The PNLR Council is concerned that the PNLR Guidelines would prevent many investors from 
having the ability to gain the sufficient exposure to the real estate industry that can play an 
important role in diversifying investment portfolios. The PNLR Guidelines would impose a 
concentration limit of 10 percent of an investor’s liquid net worth to the investor’s aggregate 
investment in PNLRs and their affiliates. The PNLR Guidelines also include new record keeping 
requirements and obligations for the PNLR sponsors and investment advisors. The new 
concentration limit could be adjusted by an Administrator to be either higher or lower than 10 
percent and is imposed in addition to existing suitability requirements.   
 
We are particularly concerned with the concentration limit which does not recognize the investor 
level assessment that can best be accomplished by the investor’s broker-dealer or financial 
advisor. We recognize that NASAA published the proposed amendments to the PNLR 
Guidelines before the DOL rule was finalized. We respectfully request that NASAA consider the 
impact of the new DOL Fiduciary rule is likely to have with respect to the level of analysis and 
care that will be taken by a financial advisor in assessing whether to recommend an investment 
in a PNLR. The investor’s situation and goals will be assessed by the financial advisor at a level 
that is more finely tuned and appropriate than a broad brush set percentage limitation on 
concentration. A mandated concentration limit of 10 percent may even confuse investors and 

http://finra.complinet.com/en/display/display_main.html?rbid=2403&element_id=8469
https://www.reit.com/sites/default/files/media/PDFs/Final%20Fiduciary%20Rule%20in%20the%20Federal%20Register%20(4-8-16).pdf
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drive some to increase their exposure to PNLRs to the concentration limit when a lower exposure 
is more appropriate. In addition, there has been no regulatory finding that a 10 percent 
concentration limit on PNLR investing would be in the best interest of investors. We urge 
NASAA to eliminate the concentration limit.   
 
If, however, NASAA, chooses to retain the concentration limit, at a minimum, it should be 
calculated with respect to a broader base of investor assets and exclude products of PNLR 
affiliates from the equation. The other financial assets of the investor should be taken into 
account in addition to the investor’s liquid assets so that the concentration limit does not 
unnecessarily impair the diversification of the investor’s portfolio. Also, including PNLR 
affiliates in the basket of investments covered by the concentration percentage arbitrarily 
imposes limits on additional investment opportunities for which there has been no showing that 
concentration limits are beneficial or necessary for the investor. 
 
The PNLR Guidelines also include a requirement that both the sponsor and the person selling 
shares make every reasonable effort that the purchase of shares meets the concentration limit of 
the investor. As a practical matter, this is best performed by the broker-dealers selling the shares 
to the investor as the broker-dealer is in the most direct relationship with the investor. As the 
concentration limit calculation necessarily includes the evaluation of the investor’s other assets, 
requiring the sponsor to assure that the limit is satisfied would require the sponsor to collect 
information on the investor’s other assets, information that the investor would likely justifiably 
be hesitant to share with the sponsor. The timing of the calculation should also be limited to the 
time of the initial investment so that continuous evaluation of the market valuation of the 
investor’s total assets, a burdensome requirement for the investor, not be required. 
 
PNLRs are already subject to significant, and increasing, regulatory regimes. PNLRs are 
transparent public companies registered with the SEC that provide annual and quarterly 
reporting. In public offerings, PNLRs provide a prospectus describing the fees, risks, investment 
strategies and other material information for advisors and investors to make informed decisions. 
While they are not traded on an exchange, and thus do not have a daily market price, PNLR 
shares can trade on a secondary market and many of the newer offerings contain redemption 
choices. Further, the terms and conditions under which distributions are made are clearly 
disclosed, as are any redemption fees or other charges.  
 
In closing, we believe that the proposed NASAA concentration limitation would impair 
investor’s ability to diversify their portfolios and have sufficient access to this important 
investment option. 
 
The PNLR Council looks forward to working with the NASAA as it continues its efforts on this 
project. We would be pleased to answer any questions NASAA may have regarding PNLRs or 
the new regulatory requirements relevant to the industry today. We appreciate your consideration 
of our comments, and please feel free to contact us if you would like to discuss our positions in 
greater detail. 
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Respectfully submitted, 
 

Executive Committee 
NAREIT PNLR Council 

 

CHAIR: Daniel L. Goodwin 
Chairman and CEO, The Inland Real Estate Group, Inc. 

 
Robert S. Aisner     Sherri W. Schugart  
CEO, Behringer   Senior Managing Director/CEO, 

Hines Interests Limited Partnership 
  

John E. Carter      Michael A. Seton  
 CEO, Carter Validus     CEO, Carter Validus 

 
Jeffrey L. Johnson     Kevin A. Shields 
CEO, Dividend Capital    CEO, Griffin Capital Corporation 
 
Charles J. Schreiber     Thomas K. Sittema 
Chairman & CEO, KBS Realty Advisors  CEO, CNL Financial Group 
 
 

 

cc: Mr. Michael Pieciak , Chair of the Corporation Finance Section 
Mr. Mark Heuerman, Chair of Direct Participation Programs Policy Project Group 
Ms. Anya Coverman, NASAA Deputy Director of Policy and Associate General Counsel 
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NOTICE OF REQUEST FOR PUBLIC COMMENT REGARDING A 
PROPOSED STATEMENT OF POLICY REGARDING 

THE USE OF ELECTRONIC OFFERING DOCUMENTS AND 
ELECTRONIC SIGNATURES 

 
October 3, 2016 

 
The Corporation Finance Section of the North American Securities Administrators Association 
(“NASAA”) is requesting public comment on a proposed Statement of Policy Regarding Use of 
Electronic Offering Documents and Electronic Signatures (“Statement of Policy”). This proposal 
is a second request for public comment following the feedback received from the Electronic 
Initiatives proposal released for public comment in May of 2016.  
 
Comments are due by November 2, 2016.  To facilitate consideration of comments, please send 
comments to Bill Beatty (Bill.Beatty@dfi.wa.gov), Chair of the Corporation Finance Section; 
Dan Matthews (Dan.Matthews@dfi.wa.gov), Chair of Business Organizations and Accounting 
Project Group; Anya Coverman (nasaacomments@nasaa.org), Deputy Director of Policy and 
Associate General Counsel; and Mark Stewart (nasaacomments@nasaa.org), Counsel at the 
NASAA Corporate Office. We encourage, but do not require, comments to be submitted by e-
mail. Hard copy comments may be submitted at the address below. 
 
NASAA Legal Department 
Mark Stewart, Counsel 
NASAA 
750 First Street, NE, Suite 1140 
Washington, DC 20002 
 
Note: After the comment period has closed, NASAA will post to its website the public 
comments it receives as submitted by the authors. Parties should therefore only submit 
information that they wish to make publicly available. Further, the following notice will appear 
on NASAA’s website where comments are posted: NASAA, its agents, and employees accept no 
responsibility for the content of the comments posted on this Web page. The views, expressions, 
and opinions expressed in the comments are solely those of the author(s). 
 
Discussion and Analysis 
 
The NASAA Corporation Finance Section Committee has drafted a proposed Statement of 
Policy Regarding Use of Electronic Offering Documents and Electronic Signatures.  

As technology continues to progress and permeate through more aspects of the securities 
industry, it has become increasingly important for state regulators to address the appropriate use 
of technology when conducting a securities offering. Several issuers have begun implementing 
technologies that allow prospective investors to receive electronic offering documents and 
electronic subscription agreements, as well as the ability to execute these documents using an 
electronic signature. These issuers have sought relief through various methods, including 

mailto:Bill.Beatty@dfi.wa.gov
mailto:Dan.Matthews@dfi.wa.gov
mailto:nasaacomments@nasaa.org
mailto:nasaacomments@nasaa.org
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requesting no-action relief, to receive state approval of these initiatives. As more issuers seek to 
implement similar programs, the Section is proposing this Statement of Policy to provide a tool 
that allows NASAA jurisdictions to establish uniform guidelines to govern these initiatives and 
to streamline the process for industry participants. 

This proposed Electronic Initiatives Statement of Policy addresses the requirements and 
restrictions to which an issuer is subject to should they choose to engage in an electronic 
initiative, such as providing offering documents and/or subscription agreements electronically, as 
well as allowing these documents to be executed using an electronic signature.  

As part of drafting the Statement of Policy, several sources were considered, including Securities 
and Exchange Commission Release No. 34-519821; Securities Act Releases 7233,2 7288,3 and 
7856;4 FINRA Interpretive Letter to Jeffrey W. Kilduff, Esq., O'Melveny & Myers, LLP (July 5, 
2001);5 NASAA Statement of Policy Regarding Electronic Delivery of Franchise Disclosure 
Documents;6 no action requests and other correspondence from a variety of law firms 
representing securities issuers; and input from several NASAA jurisdictions. 

The proposed Statement of Policy Regarding Use of Electronic Offering Documents and 
Electronic Signatures is attached as Exhibit A. 

 

 

  

                                                           
1 SEC Securities Exchange Act of 1934 Release No. 51982 (July 7, 2005), Available at: 
https://www.sec.gov/litigation/suspensions/34-51982.pdf  
2 60 Fed. Reg. 53467 (October 6, 1995), Available at: https://www.sec.gov/rules/concept/33-7233.txt  
3 61 Fed. Reg. 24651 (May 15, 1996), Available at: https://www.sec.gov/rules/concept/33-7288.txt    
4 65 Fed. Reg. 25843 (April 28, 2000), Available at: http://www.sec.gov/rules/concept/34-42728.htm  
5 FINRA Interpretive Letter to Jeffrey W. Kilduff, Eaq, O’Melveny & Meyers, LLP, dated July 5, 2001, from Nancy 
Libin, FINRA Assistant General Counsel (regarding electronic signatures: request for interpretive letter NASD 
Rules 3010(d) and 3110(c)(1)(C)), Available at:  https://www.finra.org/industry/interpretive-letters/july-5-2001-
1200am  
6 NASAA Statement of Policy Regarding Electronic Delivery of Franchise Disclosure Documents (September 14, 
2003), Available at: http://www.nasaa.org/wp-content/uploads/2011/07/34-
Electronic_Delivery_Franchise_Disclosure.pdf  

https://www.sec.gov/litigation/suspensions/34-51982.pdf
https://www.sec.gov/rules/concept/33-7233.txt
https://www.sec.gov/rules/concept/33-7288.txt
http://www.sec.gov/rules/concept/34-42728.htm
https://www.finra.org/industry/interpretive-letters/july-5-2001-1200am
https://www.finra.org/industry/interpretive-letters/july-5-2001-1200am
http://www.nasaa.org/wp-content/uploads/2011/07/34-Electronic_Delivery_Franchise_Disclosure.pdf
http://www.nasaa.org/wp-content/uploads/2011/07/34-Electronic_Delivery_Franchise_Disclosure.pdf
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NASAA STATEMENT OF POLICY REGARDING 

USE OF ELECTRONIC OFFERING DOCUMENTS 

AND ELECTRONIC SIGNATURES 

I. TEXT OF PROPOSED POLICY REGARDING USE OF ELECTRONIC OFFERING 

DOCUMENTS AND SUBSCRIPTION AGREEMENTS 

A. An issuer of securities or agent acting on behalf of the issuer may deliver Offering 

Documents over the Internet or by other electronic means, or in machine-readable format, 

provided: 

1. each Offering Document:

a. is prepared, updated, and delivered in a manner consistent and in

compliance with state and federal securities laws;

b. satisfies the formatting requirements applicable to printed documents,

such as font size and typeface, and which is identical in content to the

printed version (other than electronic instructions and/or procedures as

may be displayed on the electronic format);

c. is delivered as a single, integrated document or file; when delivering

multiple Offering Documents, the documents must be delivered together

as a single package or list;

d. where a hyperlink to documents or content that is external to the offering

documents is included, provides notice to investors or prospective

investors that the document or content being accessed is provided by an

external source; and

e. is delivered in an electronic format that intrinsically enables the recipient

to store, retrieve, and print the documents;

AND 

2. the issuer or agent acting on behalf of the issuer:

a. obtains informed consent from the investor or prospective investor to

receive Offering Documents electronically;

b. ensures that the investor or prospective investor receives timely, adequate,

and direct notice when an electronic Offering Document has been

delivered;

c. employs safeguards to ensure that delivery of Offering Documents

occurred at or before the time required by law in relation to the time of

sale; and

d. maintains evidence of delivery by keeping records of its electronic

delivery of Offering Documents and makes those records available on

demand by the securities administrator.

B. Subscription agreements may be provided by an issuer or agent acting on behalf of the 

issuer electronically for review and completion, provided the subscription process is 



administered in a manner that is similar to the administration of subscription agreements 

in paper form, as follows:  

1. before completion of any subscription agreement, the issuer or agent acting on

behalf of the issuer must: (i) review all documentation with the prospective

investor, (ii) discuss investment options dependent upon suitability, and (iii)

review the documents and instructions on how to complete the subscription

agreement;

2. mechanisms are established to ensure a prospective investor reviews all required

disclosures and scrolls through the document in its entirety prior to initialing

and/or signing; and

3. unless otherwise allowed by the securities administrator, a single subscription

agreement is used to subscribe a prospective investor in no more than one

offering.

C. In the event of discovery of a Security Breach at any time in any jurisdiction, the issuer or 

its agents, as appropriate, will take prompt action to (i) identify and locate the breach, (ii) 

secure the affected information, (iii) suspend the use of the particular device or 

technology that has been compromised until information security has been restored, and 

(iv) provide notice of the security breach to any investor whose confidential personal 

information has been improperly accessed in connection with the security breach and to 

the securities administrator of each state in which an affected investor resides. 

Compliance with this section after the discovery of a Security Breach, or any other 

breach of personal information, shall not substitute or in any way affect other 

requirements or obligations, including notification, imposed on an issuer or its agents 

pursuant to applicable laws, regulations, or standards.  

D. Delivery requires that the offering documents be conveyed to and received by the 

investor or prospective investor, or that the storage media in which the offering 

documents are stored be physically delivered to the investor or prospective investor in 

accordance with subsection (A)(1). 

E. Each electronic document shall be preceded by or presented concurrently with the 

following notice: “Clarity of text in this document may be affected by the size of the 

screen on which it is displayed.” 

F. Informed consent to receive offering documents electronically pursuant to (A)(2)(a) in 

this section may be obtained in connection with each new offering, or by an agent acting 

on behalf of the issuer.1  The investor may revoke this consent at any time by informing 

the party to whom the consent was given, or, if such party is no longer available, the 

issuer. 

G. Investment opportunities shall not be conditioned on participation in the electronic 

offering documents and subscription agreements initiative. 

1 SEC Release No. 34-42728 provides the following guidance with respect to informed consent: “Generally, a 

consent is considered to be informed when an investor is apprised that the document to be provided will be available 

through a specific electronic medium or source . . . and that there may be costs associated with delivery . . . . In 

addition, for a consent to be informed an investor must be apprised of the time and scope parameters of the consent.” 



H. Investors or prospective investors who decline to participate in an electronic offering 

documents and subscription agreements initiative shall not be subjected to higher costs—

other than the actual direct cost of printing, mailing, processing, and storing offering 

documents and subscription agreements—as a result of their lack of participation in the 

initiative, and no discount shall be given for participating in an electronic offering 

documents and subscription agreements initiative. 

I. Entities participating in an electronic initiative shall maintain, and shall require 

participating underwriters, dealer-managers, placement agents, broker-dealers, and/or 

other selling agents to maintain, written policies and procedures covering the use of 

electronic offering documents and subscription agreements.  

J. Entities and their contractors and agents having custody and possession of electronic 

offering documents, including electronic subscription agreements, shall store them in a 

non-rewriteable and non-erasable format. 

K. This section does not change or waive any other requirement of law concerning 

registration or presale disclosure of securities offerings. 

II. TEXT OF PROPOSED POLICY REGARDING USE OF ELECTRONIC

SIGNATURES

A. An issuer of securities or agent acting on behalf of the issuer may provide for the use of

electronic signatures provided:

1. The process by which electronic signatures are obtained:

a. will be implemented in compliance with the Electronic Signatures in

Global and National Commerce Act (“Federal E-Sign”) and the Uniform

Electronic Transactions Act, including an appropriate level of security and

assurances of accuracy, and where applicable, required federal disclosures;

b. will employ an authentication process to establish signer credentials and

security features that protect signed records from alteration; and

c. will provide for retention of electronically signed documents in

compliance with applicable laws and regulations, by either the issuer or

agent acting on behalf of the issuer;

2. An investor or prospective investor shall expressly opt-in to the electronic

signature initiative, and participation may be terminated at any time; and

3. Investment opportunities shall not be conditioned on participation in the

electronic signature initiative.

B. Entities that participate in an electronic signature initiative shall maintain, and shall 

require underwriters, dealer-managers, placement agents, broker-dealers, and other 

selling agents to maintain, written policies and procedures covering the use of electronic 

signatures.  

C. An election to participate in an electronic signature initiative pursuant to (A)(2) in this 

section may be obtained in connection with each new offering, or by an agent acting on 

behalf of the issuer.  The investor may revoke this consent at any time by informing the 

party to whom the consent was given, or, if such party is no longer available, the issuer. 



III. DEFINITIONS OF TERMS USED IN PROPOSED POLICY REGARDING USE OF

ELECTRONIC OFFERING DOCUMENTS AND ELECTRONIC SIGNATURES

A. The following terms are defined for purposes of this Statement of Policy:

1. “Offering documents” include, but are not limited to, the registration statement,

prospectus, applicable agreements, charter, by-laws, opinion of counsel and other

opinions, specimen, indenture, consent to service of process and associated

resolution, sales materials, subscription agreement, and applicable exhibits.

2. “Sales materials” include only those materials to be used in connection with the

solicitation of purchasers of the securities approved as sales literature or other

related materials by the SEC, FINRA, and the States, as applicable.

3. “Security Breach” shall mean the unauthorized accessing, viewing, acquisition, or

disclosure of any data that compromises the security or confidentiality of

confidential personal information maintained by the person or business; provided,

however, that for this purpose a “security breach” shall relate only to a system,

technology, or process that is used in connection with or introduced into a

securities offering in order to implement the use of electronic offering documents

and/or electronic signatures.



NOTICE OF REQUEST FOR PUBLIC COMMENT 
REGARDING A PROPOSED AMENDMENT 

TO THE NASAA STATEMENT OF POLICY REGARDING 
REAL ESTATE INVESTMENT TRUSTS 

July 27, 2016 

The North American Securities Administrators Association, Inc. ("NASAA") is requesting public 

comment on proposed amendments to the NASAA Statement of Policy Regarding Real Estate 

Investment Trusts (" REIT Guidelines" ), as set forth below. 

Comments are due on or before September 12, 2016. To facilitate consideration of comments, 

please send comments to Michael Pieciak (Michael. Pieciak@vermont. gov), Chair of the 

Corporation Finance Section; Mark Heuerman (mark. heuerman@com. state. oh. us), Chair of 
Direct Participation Programs Policy Project Group; Anya Coverman, NASAA Deputy Director 
of Policy and Associate General Counsel; and Mark Stewart (nasaacomments nasaa. or ), 
NASAA Counsel, at the NASAA Corporate Office. We encourage, but do not require, comments 

to be submitted by e-mail. Hard copy comments may be submitted at the address below. 

NASAA Legal Department 
Mark Stewart, Counsel 
NASAA 
750 First Street, NE, Suite 1140 
Washington, DC 20002 

Note: After the comment period has closed, NASAA will post to its website the comments it 

receives as submitted by the authors. Parties should therefore only submit information that they 
wish to make publicly available. Further, the following notice will appear on NASAA's website 
where comments are posted: NASAA, its agents, and employees accept no responsibility for the 

content of the comments posted on this Web page. The views, expressions, and opinions 
expressed in the comments are solely those of the author(s). 

Concentration Limit Pro osal 

Background 

NASAA is evaluating concentration limits for direct participation programs ("DPPs"). Currently, 

several states have concentration limits that are applicable to DPPs including non-traded REITs. 
Non-traded REIT investments are highly complex, illiquid, and come with significant fees 

including upfront sales fees. 

This concentration limit proposal, the first in an anticipated series in this regulatory area, focuses 

on proposed amendments to the NASAA REIT Guidelines, as set forth below. The NASAA REIT 
Guidelines apply to non-traded REIT offerings for the registration of the securities that the issuer 

will be offering for sale to the public. 



Summary 

The proposal would add a uniform concentration limit of ten percent (10%) of an individual's 

liquid net worth, applicable to their aggregate investment in a REIT, its affiliates, and other non- 

traded REITs, as defined therein. Liquid net worth consists of cash, cash equivalents, and readily 

marketable securities. The proposal also includes a carve-out for Accredited Investors under the 

income and net worth standards set forth in Regulation D, Rule 501. 

The proposal also includes a recordkeeping requirement for the Sponsor or any person selling 

shares on behalf of the Sponsor or REIT. Such individuals must maintain records of the 

information obtained from Shareholders to ensure compliance with the concentration limit for a 

period of at least six years. Further, the Sponsor must disclose in the Prospectus the responsibility 

of the Sponsor and any person selling shares on behalf of the Sponsor or REIT to make every 

reasonable effort to ensure compliance with the concentration limit based on the information the 

Shareholder provides. 

The proposal includes additional Administrator discretion in its application, including by 

providing for application of the concentration limit "Unless the Administrator determines that the 

risks associated with the REIT would require a lower or higher standard. " Finally, the proposal 

distinguishes a suitability analysis from concentration limit compliance, by providing that 

adhering to the concentration limit does not satisfy the independently required suitability 

determination under the Guidelines, existing administrative rules, or the rules of a self-regulatory 

organization. The proposal requires the Prospectus to include language clarifying this distinction. 

Conclusion 

Please note the deadline for comment is September 12, 2016. A "red-line" edited version of the 

proposed amendments to the NASAA REIT Guidelines, highlighting the proposed changes, is 

attached as Exhibit A. 



The SPONSOR and each PERSON selling SHARES on behalf of the 

SPONSOR or REIT shall not require SHAREHOLDERS to make 

representations in the subscription agreement which are subjective or 
unreasonable and which: 

a. might cause the SHAREHOLDER to believe that he or 
she has surrendered rights to which he or she is entitled 

under federal or state law; or 

b. would have the effect of shifting the duties regarding 

suitability, imposed by law on broker-dealers, to the 

SHAREHOLDERS. 

5. Prohibited representations include, but are not limited to the following: 

a. The SHAREHOLDER understands or comprehends the 

risks associated with an investment in the REIT. 

b. The investment is a suitable one for the 
SHAREHOLDER. 

c. The SHAREHOLDER has read the PROSPECTUS. 

In deciding to invest in the REIT, the SHAREHOLDER 
has relied solely on the PROSPECTUS, and not on any 
other information or representations from other 
PERSONS or sources. 

The SPONSOR may place the content of the prohibited representations 

in the subscription agreement in the form of disclosures to 
SHAREHOLDERS. The SPONSOR may not place these disclosures in 

the SHAREHOLDER representation section of the subscription 

agreement. 

Completion of Sale 

1. The SPONSOR or any PERSON selling SHARES on behalf of the 

SPONSOR or REIT may not complete a sale of . SHARES to a 
SHAREHOLDER until at least five business days after the date the 

SHAREHOLDER receives a final PROSPECTUS. 

2. The SPONSOR or the PERSON designated by the SPONSOR shall send 

each SHAREHOLDER a confirmation of his or her purchase. 

F. Minimum Investment 

The P DMINISTRATOR. may p'quire minimum inlt!ai and subsequent cash 
investment amounts. 

1. The SPONSOR shall establlsli a rninlnium coficenti'ation limit fol PERSONS 



who urchase SHAB. ES in a REIT for which there is not likel to be a substantial 

and active secondar market. 

2. The SPONSOR shall ro ose a minimum concentration limit which is 

reasonabie ivan the tvtte of REIT and the risks associated wit 

SHARES. REITS with reater investor risk shall have a restrictive concentration 

limit. The ADMINISTRATOR shall evaluate the standards and an exclusion 

ro osed b the SPONSOR when the REIT'S a lication for re istration is 

reviewed. In evaluatin the ro osed standards and an exclusion the 

a. the REIT'S use of levera e. 

b. tax im lications. 

c. balloon a ment financin 

d, otential variances in cash distributions 

e. otential SHAREHOLDERS 

f. relationshi amon otential SHAREHOLDERS the SPONSOR 

and the ADVISOR 

li uidit of REIT SHARES 

her~ter erformance of the REIT SPONSOR and the ADVISOR 

i. financial condition of the SPONSOR. 

tions between the REIT the SPONSOR and the 

ADVISOR. 

k. corn lexit of the offerin 

l. ast disci linar or le al actions b state or federal securities 

re ulators self-re ulator or anizations or investors 

provisions of the Administrator's 

n. an other relevant factors, 

3. Adherin to the concentration limit does not satisf the inde endentl re uired 

sultab i lit determination under these Guidelines ex i stln aclm in 1stratlve rules or 

PERSON. The PROSPECTUS shall include disclosure to this effect, 



1. Unless the ADMINISTRATOR determines that the risks or other factors in 

IV. A. associated with the REiT would re uire lower or hi her standards a 
PERSON's a re ate investment in the REIT its AFFILIATES and other 

non-traded REITS shall not exceed 10% of the PERSON's li uid net worth. 

This standard shall not be a lied to Accredited Investors under income or net 

worth standards accordin to Re ulation D Rule 501. 

2. "Li uid net worth" shall be defined as that ortion of net worth consistin of 

3. In 'the case of sales to fllduciar accounts these minimum standards shall be met 

b the beneficiar the fiduciar account or b the donor or rantor who directl 

or indirectl su lies the funds to urchase the SHARES if the donor or rantor is 

4. The SPONSOR or each PERSON sellin SHARES on behalf of the SPONSOR 

or REIT shall maintain records of the information used to determine that an 

investment in SHARES satisfies the concentration standard for a 
SHAREHOLDER. The SPONSOR or each PERSON sellin SHARES on behalf 

of the SPONSOR or REIT shall maintain these records for at least six ears. 

5. The SPONSOR shall disclose in the final PROSPECTUS the res onsibilit of 
the SPONSOR. and each PERSON sellin SHARES on behalf of the SPONSOR 

or REIT to make ever reasonable effort to determine that the urchase of 
SHARES meets the concentration standard for each SHAREHOLDER based on 

information rovided b the SHAREHOLDER re ardin the SHAREHOLDER'S 

financia situation and investment ob ectives. 

V. FEES, COMPENSATION AND EXPENSES 

Introduction 

The PROSPECTUS must fully disclose and itemize all consideration 

which may be received in connection with REIT activities directly or 

indirectly by the SPONSOR, TRUSTEES, ADVISOR and underwriters, 

what the consideration is for and how and when it will be paid. This shall 

be set forth in one location in tabular form. 

The INDEPENDENT TRUSTEES will determine, from time to time but 

at least annually, that the total fees and expenses of the REIT are 

reasonable in light of the investment performance of the REIT, its NET 
ASSETS, its NET INCOME, and the fees and expenses of other 

comparable unaffiliated REITS. Each such determination shall be 

reflected in the minutes of the meeting of the Trustees. 

B. ORGANIZATION AND OFFERING EXPENSES 



ROBERT A. STANGER & CO., INC. 

1 

Public Non-Listed REIT Fundraising 
2000 – 2016 
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ROBERT A. STANGER & CO., INC. 

2 

Quarterly Liquidity Events 
2013 thru 2016 

Monetizations 

2013 - Q1 $2,235.0 2015 - Q1 $3,872.1 

2013 - Q2 8,949.4 2015 - Q2 5,024.6 

2013 - Q3 1,946.8 2015 - Q3 909.7 

2013 - Q4 3,196.8 2015 - Q4 3,066.5 

2014 - Q1 4,543.7 2016 - Q1        329.9 

2014 - Q2 4,443.6 2016 – Q2            0.0 

2014 - Q3 2,096.0 2016 – Q3        953.2 

2014 – Q4 4,917.3 2016 – Q4        216.6 

Total $46,701.2 
Qtrly Avg $2,918.8 

Source: Robert A. Stanger & Co., Inc. 



ROBERT A. STANGER & CO., INC. 

3 
    CONFIDENTIAL MATERIALS - DRAFT 

Non-Listed REIT  
Share Class Fundraising Trend 2016 

     C Share /  
Market Share 

T Share /  
Market Share 

I, R &W Shares 
/ Market Share 

       FY  2015  $8,979.0 / 89.9% 
                        

$760.9 / 7.6%  
                                

$246.9 / 2.5% 

       FY  2016  $1,822.9 / 40.6% $2,208.4 / 49.2% $460.8 / 10.3% 

  January 2016 $259.9 / 60.6% $145.6 / 33.9% 
 

$23.7 / 5.5% 

  December 2016 $102.4 / 28.0% 
 

$220.4 / 60.3% 
 

$42.5 / 11.6%  

Note: C shares include all full-commission shares however designated, T shares include all reduced-commission 
shares, however designated, and pay trail fees, and I,R&W shares include all shares sold without up-front 
commissions, including wrap account and institutional shares, and may or may not pay trailing fees. 
Source: Robert A. Stanger & Co., Inc. 
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Blackstone Real Estate Income Trust: November 2016

KEY TERMS 

Product

Structure

Portfolio allocation

Sponsor/advisor

Maximum offering $5 billion

Offering price2
dealer manager fees

Subscriptions/NAV frequency

• 
calendar day of the month

• 
• 

Distributions 3

Minimum initial investment4 $2,500

Suitability standards4

Share repurchase plan

• 
• 
• 
• 
• 

repurchased in any particular month in our discretion
• 

Tax reporting

1. Terms summarized herein are for informational purposes and qualified in their entirety by the more detailed information set forth in BREIT’s prospectus. You should read the prospectus 
carefully prior to making an investment.

2. We may offer shares at a price that we believe reflects the NAV per share of such stock more appropriately than the prior month’s NAV per share, including by updating a previously dis-
closed offering price, in cases where we believe there has been a material change (positive or negative) to our NAV per share since the end of the prior month.

3. There is no assurance we will pay distributions in any particular amount, if at all. Any distributions we make will be at the discretion of our board of directors. We may fund any distribu-
tions from sources other than cash flow from operations, including, without limitation, the sale of assets, borrowings, return of capital or offering proceeds (including from sales of our 
common stock or Operating Partnership units to the Special Limited Partner, an affiliate of Blackstone), and we have no limits on the amounts we may pay from such sources.

4. Select broker-dealers may have different suitability standards, may not offer all share classes, and/or may offer BREIT at a higher minimum initial investment.
5. The Advisor has agreed to waive its management fee for the first six months following the date on which we break escrow.

Offering highlights1
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Blackstone Real Estate Income Trust: November 2016

CLASS T CLASS S CLASS D CLASS I

4

Dealer manager fee4

4

5

Performance participation 
allocation

U
PF

R
O
N
T

O
N
G
O
IN

G

1. Terms summarized herein are for informational purposes and qualified in their entirety by the more detailed information set forth in BREIT’s prospectus. You should read the prospectus 
carefully prior to making an investment.

2. We may offer shares at a price that we believe reflects the NAV per share of such stock more appropriately than the prior month’s NAV per share, including by updating a previously dis-
closed offering price, in cases where we believe there has been a material change (positive or negative) to our NAV per share since the end of the prior month.

3. There is no assurance we will pay distributions in any particular amount, if at all. Any distributions we make will be at the discretion of our board of directors. We may fund any distribu-
tions from sources other than cash flow from operations, including, without limitation, the sale of assets, borrowings, return of capital or offering proceeds (including from sales of our 
common stock or Operating Partnership units to the Special Limited Partner, an affiliate of Blackstone), and we have no limits on the amounts we may pay from such sources.

4. Select broker-dealers may have different suitability standards, may not offer all share classes, and/or may offer BREIT at a higher minimum initial investment.
5. The Advisor has agreed to waive its management fee for the first six months following the date on which we break escrow.

Offering highlights1



 

Examples of New PNLR Structures 
 
 

FS Credit Real Estate Income Trust, Inc. 
 

• $2.5B  + $250M DRIP 

• Focused on floating-rate mortgage loans secured by first priority mortgages on 
transitional commercial properties, also (i) other commercial real estate loans 
including fixed-rate loans, subordinated loans, B-Notes, mezzanine loans and 
participations in commercial mortgage loans, and (11) commercial real estate 
securities, including CMBA, RMBS ,unsecured debt of listed and non-listed REITs, 
CDOs and equity or equity-linked securities 

• Perpetual life; priced daily; monthly redemptions limited to 2% per month/5% per 
quarter (95% of NAV if held less than 1 year) 

• Class T, Class D, and Class M shares with $5,000 minimum investment, and Class I 
shares with $1,000,000 minimum investment 

• Shares sold @ NAV (initially $25.00) for Class D, Class M & Class I.  For Class T , at 
NAV+ 4.25% (initially $26.11)(3% commission/1.25% DM fee) 

• Trail fees Class T = 1%, Class D = 0.3%, Class M = 0.3% 

• Total underwriting comp limited to 7.25% for T & M shares, 1.25% for D shares; 
shares convert to I shares when max reached 

• O&O paid by advisor until $250 million in gross proceeds, reimbursement capped at 
0.75% of amount raised in excess of $250 million 

• Base management fee = 1.25% of NAV annually, accrued daily, paid monthly in 
arrears 

• Quarterly Performance fee equal to 10% of core earnings, subject to a 1.625% 
quarterly hurdle (6.5% annualized) and advisor “catch-up.” (Sub-advisor gets 50% of 
base management fee and performance fee paid to advisor) 

 

Rodin Global Property Trust, Inc. 
 

• $1B  + $250M DRIP 

• Invests primarily in single-tenant net leased commercial properties located in the United 
States, United Kingdom and other European countries.  May also originate and invest in 
loans related to net leased commercial properties and invest in commercial real estate 
related securities. 

• $2,500 minimum investment 

• Anticipated holding period is 5-7 years after offering close 

• Quarterly redemptions after one-year hold, and at discount to NAV until held 5 years, 
limited to 5% per of weighted-average shares outstanding during prior calendar year 

• Will determine net asset value as of the end of each quarter commencing with the first 
quarter during which the minimum offering requirement is satisfied 



• Initially sold @ $26.32 for Class A, $25.51 for Class T and $25.00 for Class I 

• After the first quarterly valuation, purchase and repurchase price for shares will be 
based on NAV + commission + D/M fee 

• Commission = 6% for Class A (5% paid by investor/1% paid by Advisor), 3% for Class T 
(2% paid by investor/1% paid by Advisor), 0% for Class I 

• Dealer Manager Fees paid by the Advisor (3% Class A, 3% Class T and 1.5% Class I) 

• Trail fees Class T = 1% 

• Reimbursement of commissions and dealer manager fees paid by the advisor (4% Class 
A, 4% Class T and 1.5% Class I) immediately upon a liquidity event or termination of the 
advisory agreement, only after ROC + 6% 

• O&O advanced by advisor thru one-year anniversary of date on which minimum offering 
requirement satisfied, then reimbursed ratably over the following 36 months, to 
maximum reimbursement of 1% of gross offering proceeds 

• Asset management fee = 1.25% cost of assets 

• Disposition fee equal to 2% of contract sales price of each real property or other 
investment sold 

• Incentive fee equal to 15% of excess distributions after ROC + 6% upon liquidation, 
listing, or non-renewal of advisory agreement 
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September 12, 2016 

Submitted Electronically – Michael.Pieciak@vermont.gov; mark.heuerman@com.state.oh.us; 
and nasacomments@nasaa.org 
 
NASAA Legal Department 
Mr. Mark Stewart, Counsel 
NASAA 
750 First Street, NE, Suite 1140 
Washington, D.C. 20002 
 
Re: Proposed Amendment to the NASAA Statement of Policy Regarding Real Estate 

Investment Trusts 

Ladies and Gentlemen: 

The Investment Program Association (“IPA”) appreciates the opportunity to submit these 
comments in response to the Notice of Request for Public Comment Regarding Proposed 
Amendment (the “Proposed Amendment”) to the North American Securities Administrators 
Association (“NASAA”) Statement of Policy Regarding Real Estate Investment Trusts, dated 
July 27, 2016 (the “Notice”).  

I. BACKGROUND ON THE INVESTMENT PROGRAM ASSOCIATION 

The IPA was formed in 1985 to provide effective national leadership for the direct investment 
industry.  The IPA supports individual investor access to a variety of asset classes not correlated 
to the traded markets1 that have historically been available primarily to institutional investors.   
The funds which invest in these asset classes include publicly registered, non-listed real estate 
investment trusts (“NL REITs”), publicly registered, non-listed business development companies 
(“NL BDCs”), and other publicly registered, non-listed direct participation programs (“Other 
DPPs,” and collectively with NL REITs and NL BDCs, “Public Programs”). See Appendix A for 
an overview of publicly registered, non-listed REITs. For 30 years the IPA has successfully 
championed the growth and improvement of such products, which have become increasingly 
important to financial professionals and investors alike.  Public Programs are now held in more 
than 2.8 million investor accounts. Today, Public Programs function as a critical component of 
effectively diversified investment portfolios and serve an essential capital formation function for 
national, state, and local economies. 

                                                
1 Asset classes that are not correlated to the traded markets generally do not move in parallel with the traded 
markets.  This results in a type of diversification that assists in reducing the portfolio risk that results from traded 
market volatility. 
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The IPA serves the investment community through advocacy, collaboration and education 
regarding these Public Programs. IPA members include 165 product sponsors, asset management 
companies, broker-dealers and direct-investment service providers, including major national 
accounting and law firms and national, regional, and independent broker-dealer firms.  
Collectively, these members service financial and direct investment assets in virtually all 
investment categories, including Public Programs representing over $114 billion of assets under 
management.2  

The IPA establishes and encourages best practices on behalf of the investing public, such as: 

• Promoting uniform and comparable reporting of product performance information; 

• Standardizing valuation and financial metric reporting among direct investment products 
for ease of comparison by the investing public and other users of the information; 

• Enhancing overall product transparency beyond what is required to be disclosed in filings 
with the Securities and Exchange Commission (“SEC”); 

• Working directly with federal and state regulators (e.g., the SEC,  the Financial Industry 
Regulatory Authority, Inc. (“FINRA”)3 and various members of NASAA) to help create 
consistent and transparent  communications and regulations for Public Programs; 

• Raising investor understanding of Public Programs and their potential to address 
individual financial goals through educational programs; and 

• Training financial advisors to enhance their knowledge of Public Programs and the 
appropriate role of these products in client portfolios. 

Representatives of the IPA and of several of the IPA member organizations were each invited by 
the NASAA DPP Project Policy Group (the “Project Group”) to participate in separate 
discussions with the Project Group on September 16 and 17, 2015, in Baltimore, Maryland. 
These discussions focused on the Policy Group’s draft amendments to NASAA’s Statement of 
Policy Regarding Real Estate Investment Trusts (the “REIT Guidelines”).  Subsequent to those 
meetings, the IPA contacted several members of the Policy Group suggesting that a joint task 
force be formed in order to undertake a mutually beneficial dialogue to identify common 
objectives, share industry information regarding current practices and perceived needs, explore 
alternative paths to achieve appropriate investor protections, and generally further the dialogue 
between NASAA policymakers and industry participants. The IPA believed that such a joint task 
force would enable the IPA and NASAA to	coordinate NASAA’s efforts to produce amendments 
to the REIT Guidelines that are appropriate, implementable and adequately address the best 
interests of investors in Public Programs.  Further, the establishment of such a joint task force 

                                                
2  A complete list of the IPA’s members is available at: http://www.ipa.com/membership/#directory. 
3  FINRA is an independent; self-regulatory organization authorized by Congress to protect investors by ensuring 
that the securities industry operates fairly and honestly.  (http://www.finra.org) 
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would create a constructive framework for an effective dialogue between NASAA policymakers 
and industry participants as NASAA seeks to establish new guidelines or amend other existing 
guidelines for Public Programs. The IPA continues to offer its active participation in such a joint 
task force if NASAA wishes to pursue this approach for future proposals and to refine the 
Proposed Amendment and urges the formation of such a joint task force to ensure that any 
amendments to the REIT Guidelines reflect the input of industry participants, are carefully 
tailored to achieve NASAA’s objectives and can be implemented by industry participants. 

The IPA respectfully submits this letter, which provides important information and the collective 
comments and recommendations of the industry regarding any final amendments to the REIT 
Guidelines with respect to concentration limits. The IPA is providing recommendations related 
to (i) the current state of the NL REITs industry and the need for and timing of any NASAA 
concentration limit in light of the product innovation within the NL REIT industry and the recent 
developments in the regulatory regime related to fiduciary standards; (ii) the IPA’s comments 
and concerns regarding the requirements and policy implications of the Proposed Amendment; 
and (iii) the IPA’s recommendations for any Proposed Amendment of the REIT Guidelines. 
Capitalized terms used and not otherwise defined herein have the meaning ascribed to them in 
the REIT Guidelines.  

II. EXECUTIVE SUMMARY 

The primary purpose of the Proposed Amendment is to implement a “concentration limit” that 
would impose a cap on an investor’s aggregate investment in an NL REIT, its Affiliates and 
other NL REITs to no more than 10% of an investor’s liquid net worth.  The IPA respects and 
shares the desire of NASAA and the various NASAA jurisdictions to protect investors from 
practices that are not in their best interests and ensure that NL REITs are recommended to 
investors based on appropriate standards of financial and personal suitability and consistent with 
the investment goals of the investors. The IPA believes that sufficient safeguards are in place at 
the federal, state, and broker-dealer levels to minimize the risk of investor harm and provide 
adequate recourse in those rare instances in which an NL REIT is sold to an investor which is 
unsuitable or inconsistent with the investor’s goals. Therefore, the IPA respectfully submits that 
the application of investment concentration limitations to NL REITs is inappropriate in light of 
recent regulatory developments and innovative developments proactively adopted by the industry 
to ensure investor suitability and consistency with the investor’s investment objectives.  A 
uniform, one-size-fits-all-investors approach is unnecessary, ignores the distinct investor-specific 
factors that lead to a reassured suitability determination, and may even be harmful under the 
current regulatory regime. In support of these views, this letter will address (i) the current state of 
and innovation in the NL REIT industry and the need for and timing of any NASAA 
concentration limit, taking into consideration the recent developments in the regulatory regime 
related to fiduciary standards; (ii) the IPA’s comments and concerns regarding the requirements 
and policy implications of the Proposed Amendment; and (iii) the IPA’s recommendations for 
the Proposed Amendment or any further contemplated revisions of the REIT Guidelines. 
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A. Current State of the Industry  

Since the 1980s, NL REITs have evolved from their predecessor forms and structures to provide 
improved liquidity, more transparency and independent valuation discovery, enhanced 
governance, more investor-friendly structures and compensation provisions, greater scale and 
associated financial strength, efficiency, strategic optionality and professional management of 
the distinct asset classes managed by NL REITs. IPA believes that NL REITs have demonstrated 
successful investment performance and achievement of investment objectives which have clearly 
benefitted investors. The IPA submits that these industry-led improvements diminish the need 
for a uniform concentration limit. 

In addition, considerable regulatory protections, including limits on the availability of NL REITs 
to investors of modest income and net worth and mandated broker-dealer determinations of 
suitability, already exist at the federal and state levels. These protections go far beyond the 
regulatory oversight of other alternative investment products.  Further, new regulations 
promulgated by the U.S. Department of Labor (“DOL”), the so-called “Fiduciary Rule,” were 
finalized during the Project Group’s deliberations regarding imposition of a concentration limit. 
This new rule, and the anticipated introduction by the SEC in the fall of 2016 of a coordinating 
fiduciary rule for all retail accounts, addresses many of the potential concerns giving rise to the 
perceived need for a concentration limit and provides significant additional safeguards for 
investors. 

B. IPA Comments and Concerns Regarding the Proposed Amendment 

The Notice calls for comments to the Proposed Amendment, which would implement a 
concentration limit for all NL REITs. The preamble to the Proposed Amendment indicated that 
the goal of the Policy Group in proposing the amendments is to “move to a more uniform 
concentration standard across jurisdictions.”  The Notice states that the Proposed Amendment 
“would add a uniform concentration limit…” and proposes the following changes to the REIT 
Guidelines: 

• the addition of a requirement that sponsors establish a “minimum concentration limit” 
for Persons who purchase Shares in a REIT for which there is not likely to be a 
substantial and active secondary market; 

• an explicit listing of 14 qualitative and quantitative factors that each Administrator 
may consider in evaluating the concentration limit proposed by the sponsor; 

• a limit of a Person’s aggregate investment in the REIT, its affiliates, and other non-
traded REITs to no more than 10% of the Person’s liquid net worth (defined as “that 
portion of net worth consisting of cash, cash equivalents, and readily marketable 
securities”), subject to an exclusion from the limit for Persons deemed Accredited 
Investors under the income or net worth standard of Rule 501 of Regulation D;   
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• the ability of each jurisdiction to modify any portion of the concentration limit (i.e., 
require a different concentration limit) based on each Administrator’s assessment of 
the 14 factors or, presumably, based on different income thresholds; 

• the addition of a requirement that an NL REIT prospectus contain disclosure 
acknowledging that the concentration limit does not satisfy the independent suitability 
determination required under the REIT Guidelines, existing administrative rules or 
self-regulatory organization rules when selling Shares; 

• the addition of a requirement of the sponsor and each person selling shares to 
maintain records of the information used to establish compliance with the 
concentration limit for a period of six years; and 

• the addition of a requirement to disclose in the final prospectus the responsibility of 
the sponsor and each person selling Shares to make “every reasonable effort” to 
determine the purchaser meets the concentration standard based on information 
provided by the shareholder regarding the shareholder’s financial situation and 
investment objectives.  

The IPA’s primary concerns with respect to the Proposed Amendment relate to the following 
issues: (i) the application of the concentration limit to the total of a person’s investments in the 
“REIT, its affiliates, and other non-traded REITs” and the potential of this definition to capture 
investments in listed or privately issued securities and investments unrelated to real estate and to 
prevent the flow of capital to programs producing the best risk-adjusted returns, thereby 
increasing investor risk and potentially resulting in investment limitations being imposed on 
exempt securities offerings; (ii) the determination of a concentration limit based solely on liquid 
net worth as opposed to total net worth (excluding home, furnishings and automobiles) thereby 
limiting the ability of investors to achieve diversification for their entire portfolio; (iii) the 
absence of definitive income and net worth exemptions from such a standard, as each 
Administrator may independently evaluate any standards and any exclusion proposed by the 
sponsor; (iv) the need for additional clarifications with respect to the new record-keeping and 
disclosure requirements; and (v) the imposition of concentration limits during a period of 
substantial regulatory change with respect to the fiduciary obligations of financial advisors and 
broker-dealers.  

The IPA also believes that the Proposed Amendment’s one-size-fits-all-investors ignores the 
financial advisor’s duty to evaluate suitability based on the financial condition and factors 
specific to that investor, which requires the financial advisor’s familiarity with each investor’s 
personal financial situation, existing portfolio, and level of sophistication, investment goals, and 
risk tolerance, and instead imposes a static, one-variable test. The IPA respectfully submits that 
the Proposed Amendment could have a chilling effect on investment including a negative impact 
on the ability of ordinary (i.e., non-high net worth) investors to reduce the risk profile of and 
properly diversify their investment portfolios across non-correlated asset classes. Overly 
restrictive regulation of the securities of NL REITs may have the unintended consequence of 
forcing investors into investing in products with less oversight and transparency than NL REITs 
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because the benefits of NL REITs and Public Programs in general are not easily replicable or 
readily available to the retail investment community in other investment products.  As a result, 
investors may face greater, rather than less, risk as a result of the implementation of the Proposed 
Amendment.  

C. Recommendations for Proposed Amendment 

Although the IPA and its members believe concentration is one appropriate consideration in 
determining the appropriateness of a NL REIT in an investor’s portfolio, such determination 
should be based on facts and circumstances specific to each individual investor. These factors go 
beyond a simple net worth and income percentage and should appropriately include such 
customer-specific considerations as risk tolerance, investment experience and sophistication, 
investment time-frame,  nature of wealth holdings and level of correlation between the various 
asset classes held (both liquid and illiquid), family situation and outlook, financial and lifestyle 
objectives, etc. Further, if NASAA desires to proceed with the Proposed Amendment reflecting 
the imposition of a concentration limit based on only one variable (liquid net worth), then the 
IPA recommends that it delay such consideration until after the positive impact of the DOL 
Fiduciary Rule can be assessed and after the SEC proposes its fiduciary rules. Finally, if NASAA 
nevertheless intends to proceed now to amend the REIT Guidelines to include a concentration 
limit, the IPA believes that the basis of the concentration limit should be investor total net worth 
(exclusive of home, home furnishing and automobiles) at the time of the investment, and that the 
concentration limit should be applied solely to the investment in an individual NL REIT 
(exclusive of investments made via a distribution reinvestment plan) and not to all NL REIT 
investments and investments in Affiliates. 

The following pages provide more in-depth details regarding the state of the NL REIT industry, 
the IPA’s comments and concerns with respect to the Proposed Amendment and the IPA’s 
recommendations for amendment of the REIT Guidelines.  For ease of reference, this letter is 
organized as follows: 

I. BACKGROUND ON THE INVESTMENT PROGRAM ASSOCIATION 
II. EXECUTIVE SUMMARY 

A. Current state of the industry  
B. IPA Comments and Concerns Regarding the Proposed Amendment 

C. Recommendations for Proposed Amendment 
III. STATE OF THE INDUSTRY 

A. Evolution of NL REITs and Investor-Friendly Features 
B. Evolution of the Industry to Address Liquidity Considerations 

C. NL REITs Complement Retail Investment Objectives 
D. Current Investor Protections 
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E. Ongoing Changes in Sales Commission Structures Mitigate Concerns 
Regarding Incentives Adverse to Investor Interests 

F. The Benefits Provided By NL REITs Are Embraced By A Large and Growing 
Number of Investors and Financial Advisors 

IV. IPA COMMENTS AND POLICY CONCERNS WITH RESPECT TO THE 
PROPOSED AMENDMENT 

A. Comments with Respect to the Text of the Proposed Amendment 
B. Inadvisability of a One-Size-Fits-All-Investors, Fixed Concentration Limit 

V. IPA RECOMMENDATION AND PROPOSAL FOR AMENDMENT OF THE 
REIT GUIDELINES 

A. Concentration Limit Provisions 
B. Process of Defining Concentration Limits 

C. Required Recordkeeping and Disclosures 
VI. CONCLUSION 
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III.  STATE OF THE INDUSTRY 

 A. Evolution of NL REITs and Investor-Friendly Features 

In response to competition, market forces, and changing regulation, NL REITs have 
implemented a number of investor-friendly features.  Certain of these are discussed below. 

i. Introduction of Liquidity Features. 

NL REITs are marketed to and intended for investors with no immediate need for liquidity in 
their investment.  NL REITs typically have limited lives and seek a liquidity event within a five 
to ten-year holding period.  Such a liquidity event can include a listing of the company on a 
national securities exchange, a merger with an existing exchange-traded company, or a sale of 
the assets of the company.  All three liquidity events are designed to provide a final return of the 
capital invested and any gains after the investor has enjoyed the income generated during the 
term of the investment. To provide some liquidity prior to a targeted liquidity event, NL REITs 
now offer share redemption programs (“SRPs”) for investors, including those who confront 
unexpected financial needs.  The typical NL REIT SRP will accommodate the redemption of 5% 
of the total number of its shares outstanding each year. A form of NL REIT that is rapidly 
gaining momentum in equity fundraising, the daily net asset value (“Daily NAV”) REIT, will 
accommodate the redemption of up to 20% of the REIT’s net asset value each year—indicating 
an on-going trend toward the provision of greater liquidity among NL REITs. Daily NAV REITs 
are similar to mutual funds in that they are perpetual life and provide daily pricing at which 
shares can be purchased or sold (subject to the aforementioned 20% aggregate annual 
redemption limitation). Under normal market conditions, these SRPs generally meet the 
redemption needs of investors. In 2015, 98.3%4 of all the shares submitted for redemption via the 
SRPs of 60 operational NL REITs were redeemed.5   

ii. Improved and Transparent “Price” Discovery. 

Modern NL REITs provide investors with significant “price” (i.e., value) transparency in 
accordance with both regulatory requirements and industry valuation and disclosure guidelines 
issued by the IPA.  FINRA Rule 2310, which governs the recommendation of a Public Program 
to an investor by a broker-dealer, stipulates that a broker-dealer may not sell a publicly-
registered Public Program security unless the issuer of the Public Program agrees to provide a 
valuation of its underlying assets and liabilities in its annual report (or other public filing).  
Recent changes to NASD Rule 2340 which became effective in April 2016 (during the period of 
deliberation by the Project Group) impose additional transparency requirements for Public 
Programs relating to the reporting of their values on customer account statements and requiring 
the use of valuation methodologies consistent with industry standards and practices and the 
                                                
4 Source: Robert A. Stanger & Co., Inc. analysis of data disclosed in Forms 10-K dated December 31, 2015 
regarding SRP transactions during 2015 for 68 operational NL REITs. 
5 Of 68 registered or closed NL REIT programs, the percentage of fulfilled redemption requests could only be 
calculated for 60 programs.  Three legacy programs suspended their SRP prior to 2015 and five other programs are 
fulfilling redemptions requests only in the event of death or disability.   
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material involvement and confirmation of such asset valuations by independent valuation 
experts.  

In addition, the IPA issued “IPA Practice Guideline 2013-01: Valuations of Publicly Registered 
Non-Listed REITs.” This guideline sets forth standards relating to the determinations of an NL 
REIT’s value (net asset value), methodology, independence of valuations, management of the 
process of conducting valuations, and enhanced reporting and disclosures relating to valuations.  
This guideline adopted the basis for valuation reporting used by institutional real estate investors, 
with the valuation determined consistent with the definition of fair value under generally 
accepted accounting principles (“GAAP”).   

iii. Enhanced Governance and Reductions of Conflicts of Interest. 

As explained more fully below, NL REITs typically have more robust investor protections than 
the publicly offered real estate partnerships of the 1980s and 1990s due to improved governance 
provisions and limitations on conflicts of interest.  For example, NL REITs’ boards of directors 
are elected by shareholders and typically require majority approval by independent directors for 
actions that impact shareholder rights, strategic transactions, or transactions involving affiliates.  
Additionally, the structures and duties of boards of directors of NL REITs are dictated by state 
corporation or trust laws and the REIT Guidelines.   

iv. Enhanced Professional Management Expertise. 

NL REITs have attracted “institutional quality” professional asset management companies with 
exceptional qualifications in their areas of focus. For example, the Blackstone Group, a company 
with over $350 billion of assets under management and deemed by most industry observers to be 
the leading global real estate asset manager, recently entered the NL REIT market, filing a 
registration statement for the $5 billion offering of its first NL REIT in August 2016. Such 
institutional asset management companies have recognized the growing use of these products by 
retail investors, and the ability of these products to enable the investor, in consultation with the 
financial advisor, to determine the most appropriate asset mix of the account.  This growing 
influx of such highly experienced and successful management organizations has contributed to 
the quality and growth of investment in NL REITs.  

v. Greater Efficiencies of Scale, Financial Strength and Strategic Options. 

NL REITs today are significantly larger than their predecessor products.  For example, the 
amount of equity invested in the 45 fully liquidated NL REITs that comprised the performance 
study discussed in section III.C.ix averaged approximately $1.36 billion over the life of the NL 
REITs.  Initial offerings typically register between $1 billion and $2 billion of securities.  It is 
not uncommon for NL REITs to have upwards of $3 billion of equity investment under 
management.  These larger-sized, asset-based enterprises provide enhanced operational 
efficiencies and have more financing resources and options.  In addition, companies of this size 
are more flexible when considering liquidity events because they can choose to sell their assets 
over time (i.e., self-liquidate), evaluate potential merger partners that meet the strategic goals of 
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the NL REIT, or grow to the critical size necessary to list their securities on a national exchange.  
These greater efficiencies, in turn, have put downward pressure on costs and fees associated with 
NL REITs. 

vi. Momentum of Industry toward New Multi-Share Class Products With 
Significantly Lower Front-End Sales Commissions. 

The NL REIT industry is in the midst of a fundamental change in the structure of front-end sales 
commissions—a transformation akin to what occurred in the 1970s and 1980s with the advent of 
asset-based distribution fees, or trailing commission fees, for mutual funds.   Currently, 31 of 35 
NL REITs in registration or effective for sale offer a share class with front-end sales 
commissions of 3% or less. These programs increasingly provide for ongoing shareholder 
servicing fees that require the continued provision of ongoing account maintenance and other 
services to the investor and are subject to FINRA limitations regarding total underwriting 
compensation. (See Section III.E herein for a more complete description of these new and 
evolving, investor friendly structures.)   

vii. Supporting Statistics. 

The aforementioned and other reasons have propelled NL REITs to become an increasingly 
essential and beneficial investment for retail investors, including retirement investors, as 
evidenced by these statistics: 

• A cumulative total of over $131.1 billion has been invested in NL REITs since 2000 
through year-end 2015. 

• Annual investment in NL REITs has increased from $706 million in the year 2000 to 
a peak of approximately $20 billion in 2013, and has averaged $10.6 billion per year 
for the past ten years. 

• Of the $20 billion invested in NL REITs during the year 2013, 43% was invested by 
individual retirement accounts (“IRAs”). 

• NL REITs have returned over $67 billion to investors via liquidity events. 

• NL REITs currently have over $90 billion of real estate assets under management. 

• Over 31,000 financial advisors regularly recommend NL REITs for their clients’ 
portfolios.   

• NL REITs were held in over 2.8 million investor accounts, including 1.5 million IRA 
accounts as of December 31, 2015 the number of IRA accounts invested in NL REITs 
had doubled since 2011. 

• NL REITs provided over $4.7 billion of income distributions to investors in 2015, of 
which over $2.1 billion went to IRA accounts. 
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• Approximately 30% of all public equity issuances (including initial and secondary 
offerings) that financed the purchase, development and improvement of U.S. 
commercial real estate by investment entities between 2000 and 2015 have been by 
NL REITs.  During the same period, NL REITs raised over $131.1 billion compared 
with $39.8 billion raised in exchange-traded equity REIT IPOs. These facts confirm 
not only the significance of NL REITs relative to exchange-traded public REITs, but 
also their important role in real estate capital markets and the economy as a whole. 

• Capital formation by NL REITs over the past 10 years has produced significant 
commercial real estate investment across the country.  These investments also support 
thousands of jobs in NASAA-member states in the health care facilities, apartment 
buildings, shopping centers, office buildings and industrial warehouses that the public 
use and visit every day. The following table demonstrates this positive impact on 
commercial real estate and economic activity, employment and tax receipts using the 
Project Group states as an example. (Note: Data based on IPA research of all NL 
REIT 10K SEC filings over a period of 10 years, between 2003 and 2013.) 

State # of Properties Square Footage Investment 
Alabama 88 4,059,113 $585,789,000 
Kentucky 51 3,863,004 $421,087,000 
Maryland 31 3,617,627 $1,132,445,000 
Massachusetts 66 10,292,486 $1,657,260,000 
New Jersey 52 5,766,138 $1,968,118,000 
New Mexico 14 151,812 $63,848,000 
Ohio 123 10,574,047 $1,460,897,000 
Washington 29 3,576,979 $998,198,000 
TOTAL 454 41,901,206 $8,287,642,000 
 

 
 B. Evolution of the Industry to Address Liquidity Considerations 

While there is an informal secondary market for interests in many NL REITs, this market cannot 
be described as active or efficient.  Because NL REITs are not initially listed on a national 
securities exchange, they are appropriately described as “illiquid.”  This, however, does not 
mean that NL REITs are fully illiquid. 

NL REITs are designed for, and the offering documents clearly specify they are only appropriate 
for, an investor with a long time horizon who has no immediate need for the capital invested.  
NL REITs do indeed allow for early redemption of investors, although they are clearly marketed 
as illiquid securities with intermediate to long-term holding periods and are subject to strict 
suitability requirements.  While terms and limitations may vary, it is typical for NL REITs to 
offer SRPs to provide investor liquidity in advance of the occurrence of a final liquidity event, 
such as a stock exchange listing, merger or sale of the assets.  These SRPs are limited: they are 
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often legally required by the SEC to impose caps on the number of shares to be acquired (e.g., a 
maximum percentage of the number of shares outstanding). While SRPs are typically 
discretionary on the part of the NL REIT, most NL REITs have a record of honoring redemption 
requests under normal economic and capital market conditions. 

NL REIT sponsors are aware that while an investor may make a NL REIT investment without an 
immediate need for access to the capital invested, the investor’s personal financial circumstances 
may change.  The vast majority of NL REITs provide liquidity for shareholders that seek it upon 
exigent circumstances.  SRPs typically offer liquidity through the repurchase of up to 5% of 
outstanding shares on an annual basis.  As previously observed, Daily NAV REITs, which are 
gaining momentum in equity fundraising, will accommodate the redemption of shares 
representing up to 20% of the REIT’s NAV each year—indicating an on-going trend toward the 
provision of greater liquidity among NL REITs.  NL REIT SRPs typically require a minimum 
hold of one year, with certain exceptions for redemptions upon the death or disability of the 
investor.   

NL REITs, with the exception of perpetual life Daily NAV REITs, also seek to provide complete 
investor liquidity at the end of their terms.  For example, NL REITs may seek to list their shares 
on a national securities exchange, effect a merger whereby shareholders would receive cash or 
listed securities, or effect a sale of all or substantially all of their assets. 

The fact that NL REITs do not offer the full liquidity associated with exchange-traded securities 
and mutual funds is not a sufficient reason to impose an arbitrary one-size-fits-all-investors 
concentration limit on this entire investment category. In fact, the attribute of not being 
exchange-traded and immediately liquid is the very reason why NL REITs are being included in 
investment portfolios in general, and retirement portfolios in particular.  As retirement accounts 
are generally designed for long-term holding periods that desire periodic income generation, 
there is no reason why a less liquid investment would be per se improper above a certain 
concentration.  In fact, the lack of immediate liquidity discourages “churning” and “market 
timing” and further reduces volatility and the investment portfolio’s correlation to the stock 
market.  

Further, the inherently illiquid nature of real properties dictates that any real estate investment 
vehicle designed to provide the portfolio benefits of diversification and low correlation with 
exchange-traded financial assets, whether it be an institutional separate account, or commingled 
fund or an NL REIT, must by its nature have limited liquidity.  Therefore, retirement investors 
seeking an optimally diversified portfolio cannot achieve that objective using solely exchange-
traded REITs or mutual funds which invest in exchange-traded REITs and real estate companies. 

Finally, the potential portfolio volatility that, of necessity, accompanies portfolios of directly or 
indirectly owned exchange-traded securities may result in investors receiving substantially lower 
proceeds from a liquidation of their investments at times of depressed market conditions, thereby 
jeopardizing the future income-generating potential of their retirement savings and 
compromising their lifestyles. 
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 C. NL REITs Complement Retail Investment Objectives 

NL REITs possess attributes that satisfy retail investment objectives in general and retirement 
investment objectives in particular.  Because of this, these programs have rapidly gained 
advocates among financial advisors and investors.  In particular, NL REITs have the following 
positive characteristics: 

i. Provide Superior and Reliable Income Distributions. 

NL REITs are typically designed to provide a significant majority of their returns in the form of 
a stable stream of income, which many investors desire and can complement a portfolio that 
otherwise holds securities focused on appreciation.  A REIT must distribute substantially all of 
its taxable income to avoid certain tax penalties.  Because of this, an NL REIT is an ideal 
investment for an investor seeking current income, and this attribute is a primary reason for the 
attractiveness and growth of the asset class. 

ii. Focus on Current Return, Not Speculative Growth. 

Because NL REITs typically have investment objectives of providing a majority of return in the 
form of current income, retail investors using NL REITs can limit their exposure to the risks 
inherent in more aggressive or speculative products that have capital appreciation as their 
investment mandate and therefore seek a rapid growth of capital. These products clearly magnify 
risk and the potential loss of investor capital and are not subject to any concentration limits.  

iii. Provide the Potential for Inflation Protection. 

Inflation is a significant risk to an investor’s current lifestyle and retirement income and the 
purchasing power of savings.  Unlike bond and fixed-income portfolios, in which the purchasing 
power of invested capital can be eroded by inflation, real estate investments can act as an 
inflation “hedge” and provide increasing cash distribution rates and capital protection through 
appreciation of value of the underlying assets. 

iv. Avoid Exposure to the Volatility of Traded Securities Markets While 
Providing a Measure of Liquidity. 

By investing directly in real assets and non-traded investments, NL REITs help investors avoid 
over-concentrating their portfolios in exchange-traded securities or pooled investment vehicles 
that invest in exchange-traded securities, thereby helping diversify investor portfolios and reduce 
the volatility and market risks associated with concentrating the portfolio in too many of these 
exchange-traded securities.  Indeed, it is noteworthy that major institutional pension plans 
historically have utilized investment strategies that call for investment in both exchange-traded 
REITs and non-traded real estate investments, with a substantial majority, or concentration, of 
their real estate investment asset class in non-traded form. This strategy helps insulate 
institutional portfolios from the volatility which can occur in exchange-traded securities markets. 
For example, the RMZ Price Index of exchange-traded REITs has experienced a one-day decline 
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as high as 19.7% and value swings exceeding 5% on 4.6% of all trading days in the past ten 
years (approximately equivalent to one such swing every 20 trading days).   

It is important to note that volatility of this magnitude is not unique to exchange-traded REITs 
but applies to numerous subcategories of exchange-traded securities that are not subject to any 
concentration limits.  

For example, during the 10-year period ending 2013 and excluding the year of the financial crisis 
(2008) 39.5% of all publicly-traded equity securities experienced an annual loss of trading value, 
and the average of such annual value declines was 25.3%. Approximately one quarter of the 
securities with an annual loss experienced value declines of greater than 50%.6  Yet, publicly-
traded equity securities are not subject to any concentration limits.   

Historically, such volatility of exchange-traded securities markets has tended to induce retail 
investors to sell securities at times of declining market prices and purchase securities at times of 
increasing market prices – i.e. to transact at precisely the wrong time.  Morningstar’s Investor 
Return metric demonstrates that investors with access to full liquidity typically achieve results 
well below market averages due to poorly timed buy and sell decisions, particularly when the 
markets are volatile. The long-term result of these typical, but ill-advised timing decisions is sub-
par investor savings. NL REITs mitigate the impact of volatility-induced losses while still 
offering some liquidity to investors, combined with greater price stability.  

Volatility can be particularly detrimental to retirement investors whose retirement portfolios are 
concentrated in exchange-traded securities and pooled investment products that invest in 
exchange-traded securities. Retirement investors may begin regular withdrawals to sustain their 
lifestyles or comply with Internal Revenue Service (“IRS”) required minimum distributions.  For 
these investors, the value of their portfolio may have been temporarily depressed due to market 
volatility yet nevertheless they are required to begin taking these distribution withdrawals.  The 
distribution withdrawals will represent a greater proportion of their retirement savings, thereby 
reducing the future income-generating potential of their retirement savings and compromising 
their lifestyles. 

v.  Enable the Assembly of More Effectively Diversified, and Therefore More 
Stable, Investment Portfolios. 

NL REITs provide individual investors with access to “direct investments” which for years have 
been a fundamental component of the investment portfolios of institutional pension plans and 
endowments.  These institutional investors, operating under “prudent investing” principles, have 
long recognized the tenets of Modern Portfolio Theory.  This theory, first described by the Nobel 
prize-winning economist Harry Markowitz and subsequently confirmed through observation and 
quantitative analysis, states that investors can achieve superior risk-adjusted returns by 
combining assets that have different risk characteristics.  This combining of assets can result in a 
portfolio with greater potential for return, and no corresponding increase in risk, than a portfolio 

                                                
6 Sources: Bloomberg Financial, Robert A. Stanger & Co., Inc. 
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not so combined.  A key determinant of the amount of risk reduction is not just the number of 
assets combined, but more importantly their “correlation.” Two asset classes whose returns move 
in parallel (i.e., when one goes up, the other goes up) are said to have a positive correlation; if 
their returns move in opposite directions they have a negative correlation. Markowitz 
demonstrated that anything less than perfect positive correlation can potentially reduce risk.7 

NL REITs provide retirement investors with the opportunity to diversify and stabilize their 
portfolios of financial assets and thereby improve their risk/return profile in the same way that 
professionally managed institutional pension and endowment plans do – by investing in real 
assets  operated by  professional management organizations that specialize in that asset class.  
These assets have historically shown low correlations with exchange-traded equities, and 
therefore are recognized as effective diversifiers. 

It is also noteworthy that individual NL REITs typically provide substantial “internal 
diversification” similar to the diversification provided within the portfolios of mutual funds. For 
example, among 41 NL REITs representing over $50 billion of total equity investment, the 
average NL REIT’s portfolio held interests in 92 properties.8 

vi.  Provide Retail Investors Access to Investments that are Similar to Alternative 
Investment Strategies that Dominate the Portfolios of U.S. College and University Endowments.  

Inspired by the success of the Yale University Endowment’s employment of alternative 
investments, many other educational institutions have been pursuing the same alternative 
investment strategy.  As of June 2015 the allocation of all public and private educational 
institutional endowments had committed a weighted average of 52% of invested assets to 
alternative investment strategies, compared with 16% to domestic equities, 19% to international 
equities, 9% to fixed income, and 4% to short-term securities or cash equivalents.9  

    vii. NL REITs Can Reduce not only Portfolio Investment Risk, but also 
“Sequencing Risk,” Thereby Enhancing the Wealth Available for Retirees.  

Sequencing risk (a.k.a., path dependency risk) relates to getting the “right” returns but in the 
“wrong order.”  An example of “sequencing risk” would be volatility occurring in a portfolio at 
the time the accountholder seeks to withdraw funds, i.e. in retirement rather than earlier when 
volatility in the portfolio would pose less of a risk because the funds would not need to be 
withdrawn at that time.  Academic studies show that such risk can result in wealth outcomes that 
vary by almost 300% for portfolios which generate identical average investment returns.10 
Volatility later in a worker’s retirement accumulation period or at the outset of the withdrawal 

                                                
7  Burton G. Malkiel, A Random Walk Down Wall Street, p 190, W.W. Norton & Company (9th edition 2007). 
8 Source: Robert A. Stanger & Co., Inc. based on analysis of Forms 10-K as of December 31, 2015 filed with the 
SEC.  
9 Source: National Association of College and University Business Officers (NACUBO), 2015 NACUBO-
Commonfund Study of Endowments. 
10 GMO LLC White Paper, Sequence Risk and Its Insidious Drag on Retirement Wealth, August 2015. 
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phase can erode otherwise sufficient savings. Portfolios including NL REITs can reduce overall 
volatility and also help stabilize income – attributes which can mitigate sequencing risk. 

    viii. NL REITs Represent Long-Term Investment Solutions that Match the Long-
Term Savings and Income Needs of Retirement and Pre-Retirement Savers. 

Because NL REITs, like all REITs, are required to distribute no less than 90% of their taxable 
income to avoid incurring a tax penalty, they represent an ideal investment for income-oriented 
investors such as retirees or investors nearing retirement age.  

ix. Successful Investment Performance. 

In a study of 45 nontraded REITs that have provided full-liquidity to their common shareholders 
from 1997 through October 2015, published in January 2016, Blue Vault Partners in 
collaboration with the Real Estate Department at the Terry College of Business, University of 
Georgia, found the following: 

When comparing nontraded REIT full-cycle returns to traditional investment market indices, the 
average annualized returns on nontraded REITs in the study were 6.92% (without DRIP) and 
7.50% (with DRIP), compared to an average annual total return for the S&P 500 Stock Index of 
8.35%  and average annual returns of the Intermediate-Term Treasury Fund benchmark of 5.44% 
over matched holding periods. Of the full-cycle REITs 21 (47%) outperformed the S&P 500 
Index and 33 of 45 (73%) outperformed Intermediate-Term U.S. Treasury Bonds. During this 
holding period, these NL REITs typically provided investors with stable income in the form of 
monthly or quarterly cash distributions.11   	

D. Current Investor Protections 

As is described in greater detail below, all NL REITs and those who sell them are subject to 
significant levels of regulation by the SEC, FINRA and the securities regulators of the states in 
which those products are sold.   

 
i. Robust Regulation Beyond That of Many Products Available to Retail Investors 

Without the Imposition of Concentration Limits.   

Although the regulations differ depending upon the specific product, in general, the regulation of 
NL REITs addresses topics such as: disclosures (e.g., product details, risks, conflicts, fees, and 
expenses); portfolio composition and permitted leverage; director qualifications and 
independence; limitations on transactions with affiliates; limitations on distribution costs, and 
organizational and operating expenses; limitations on compensation payable to the general 
partner or external advisor and affiliates which that provide management services related to the 
acquisition, operation, and disposition of the assets of the investment entity; and the imposition 
                                                
11   “Fourth Edition Nontraded REIT Full Cycle Performance Study,” Blue Vault  Partners, LLC; Dr. Richard 
Martin and James Stevens, Terry College of Business, University of Georgia, January 25, 2016 
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of investor suitability standards (e.g., minimum investor income and net worth requirements; a 
requirement that broker-dealers selling the products assess the suitability of the products for the 
investor; and limitations observed by broker-dealers on the amount of net worth an investor may 
invest in a particular category of product, commonly sponsored products, and/or individual 
products). 

In addition, unlike many of the products which that are not subject to concentration limits, NL 
REITs: (i) are almost entirely marketed through broker-dealers and, therefore, cannot be 
purchased directly by the investor without the involvement, product due diligence, and investor 
suitability evaluation performed by a broker-dealer; and (ii) are subject to review in all states and 
“merit review” in approximately 25 states which involve subjective determinations by the 
individual state regulators as to the fairness of the offering to investors in that state. 

 
ii.  Existing Federal Regulation of NL REITs. 

     (a) Current Federal Regulatory Regime. 

REITs, including traded REITs and NL REITs, are a category of investment vehicles created by 
Congress through the enactment of the Real Estate Investment Trust Act of 1960. REITs were 
created to provide to all investors access to the benefits of commercial real estate investment, 
which benefits previously were available only to wealthy individuals or to large institutional 
investors.  Offers and sales of interests in NL REITs are registered under the Securities Act of 
1933, as amended (the “1933 Act”) and with the state securities regulators of each state in which 
the NL REIT publicly offers its shares.  In addition, NL REITs must file with the SEC (and make 
publicly available) frequent, detailed periodic and current reports, such as Forms 10-Q, 10-K and 
8-K, as well as proxy statements pursuant to the Securities Exchange Act of 1934, as amended 
(the “1934 Act”).  NL REITs that invest primarily in real property are not investment companies.  
NL REITs that invest primarily in mortgage loans or other real estate-related securities operate 
pursuant to an exclusion from being deemed an “investment company” under the Investment 
Company Act of 1940, as amended (the “1940 Act”).  The entity that serves as the external 
management to the NL REIT is typically a professional real estate management company, which 
may be required to register as an “investment adviser” under the Investment Advisers Act of 
1940, as amended, depending on the assets to be invested in by the NL REIT and the investment 
strategy to be pursued.  

REITs must also qualify under IRS regulations to be deemed REITs for tax purposes and thereby 
avoid corporate level taxation.  These REIT qualification rules are complex and, among other 
things, limit the types of assets that may be held by the REIT and the sources of income 
generated by the REIT and require the REIT to distribute to investors no less than 90% of REIT 
taxable income to maintain preferential tax treatment.  
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     (b) New DOL Fiduciary Rules and Anticipated SEC Fiduciary Proposals 
Provide Enhanced Investor Protections from Over-Concentration and Address the Concerns 
Giving Rise To the Perceived Need for a Concentration Limit. 

The release of the final DOL Fiduciary Rule in April 2016 has ushered in a fundamental and 
profound change in the provision of investment advice to IRAs and certain other qualified 
retirement plans. This change, which was not contemplated when the Project Group initiated its 
pursuit of concentration limits, dramatically improves investor protections and addresses the 
concerns that appear to have motivated NASAA’s attempt to fashion such limits.  Approximately 
40-50% of the typical NL REIT’s sales are to IRAs and, as such, will be subject to the DOL 
Fiduciary Rule. 

When the rule takes effect in April 2017, anyone who engages in the following activities for 
pension plans or IRAs will be deemed an Employee Retirement Income Security Act (“ERISA”) 
fiduciary: (i) provides investment advice for a direct or indirect fee or compensation; (ii) 
provides advice regarding whether to hold, sell, or purchase any investment in an IRA; (iii) 
provides any investment management recommendations, including policies, strategies, portfolio 
composition, etc.; (iv) makes any recommendations regarding IRA rollovers; and (v) makes any 
recommendation to change the basis of account compensation (e.g., to a higher compensation 
structure). 

An ERISA fiduciary is prohibited from engaging in a wide variety of transactions that might be 
deemed conflicts of interest.  The investment adviser and broker-dealer also are prohibited from 
receiving variable compensation (e.g., commissions). However, the rule does allow for variable 
compensation if the transaction qualifies for a prohibited transaction exemption. The rule created 
a new exemption called the Best Interest Contract (“BIC”) exemption (“BIC Exemption”). The 
BIC Exemption allows for commissions provided the following conditions are met: 

• the broker-dealer enters into a written contract with the investor which acknowledges 
the advisor and the financial institution are acting as fiduciaries; 

• the contract states the obligations relating to fiduciary status (i.e., to act in the 
customer’s best interest, to comply with impartial conduct standards including 
observing a “best interest” rather than “suitability” standard, to receive no more than 
reasonable compensation and to make no misleading statements); 

• the contract must provide for extensive disclosures to the investor including: (i) a 
statement of best interest standard and how the investor pays fees; (ii) a description of 
material conflicts of interest, including an explanation of all direct and indirect 
compensation; (iii) a Notice of Right to obtain additional information (i.e. policies, 
procedures and more specific disclosures of costs); (iv) a link to website disclosure; 
(v) disclosure of proprietary products and third-party payments; and (vi) a description 
of any ongoing monitoring of the investment; 
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• additional specific transaction and internet disclosure to investors and disclosures to 
the DOL; and 

• the imposition of policies and procedures by the broker-dealer and the monitoring 
thereof to address and reduce potential conflicts of interest in the provision of 
investment advice. 

During discussions with IPA representatives prior to the release of the final rule, DOL officials 
made clear that front-end weighted commission structures would be deemed inconsistent with 
policies to reduce potential conflicts of interest. It is clear that the federal regulatory impetus is to 
move compensation for investment advice toward fee-based compensation and away from 
transaction-based compensation – a regulatory impetus that clearly discourages over-
concentration of investors in high fee products.  

The DOL Fiduciary Rule therefore provides enhanced investor protections from over-
concentration of investment in NL REITs in the following ways: 

• requires recommendations based on the best interests of investors and not simply 
suitability; 

• disallows commission payments for the purchase of NL REITs and other Public 
Programs in IRA and other retirement accounts unless the investor and the broker-
dealer enter into a BIC; 

• requires that any commission payments be reasonable in proportion to the service 
rendered and the standards for other packaged products; 

• requires the broker-dealer to institute policies and procedures and compliance 
protocols to insure that the best interests of investors are not compromised by 
conflicts of interest; and 

• requires full disclosure of all direct and indirect compensation and incentive 
arrangements with advisors and broker-dealers and recognizes sales incentives 
(including high fees) and product preferences as conflicts of interest that are 
disallowed.   

Although the DOL Fiduciary Rule applies solely to retirement accounts, the SEC has indicated it 
will release in Fall of 2016 a fiduciary rule that is anticipated to extend additional protections to 
all accounts including non-retirement accounts.   

iii.  Existing State Regulation of Public Programs. 

In addition to federal regulations, NL REITs are subject to state-specific regulations.  Although 
regulations may vary from state-to-state, many states apply the REIT Guidelines to their review 
of NL REITs.  The REIT Guidelines address, among other things: the qualifications of the NL 
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REIT sponsor, external management, and independent directors, the reasonableness of fees and 
expenses, conflicts of interest, investment restrictions, and disclosures.  NL REIT directors and 
the external management are fiduciaries, and the external management is responsible for the 
custody and use of all of the NL REIT’s funds and investments.  In addition, NL REITs have 
boards comprised of a majority of independent directors. Each of the members of the NL REIT’s 
board of directors must be qualified, having not less than three years of relevant experience 
demonstrating the knowledge and experience required to successfully manage and acquire the 
types of assets in which the NL REIT intends to invest, and must meet certain financial 
requirements. The NL REIT directors are charged with the fiduciary duty of supervising the 
relationship of the NL REIT with the external management. NL REIT charters establish specific 
requirements for, and require the approval of at least a majority of the independent directors on, 
all matters applicable to investment policies, reports and meetings, the contract with the external 
management and its performance and compensation provisions, fees and expenses, borrowings, 
and indemnification and other matters. In addition, under the REIT Guidelines, NL REITs are 
limited as to the indemnification from losses or liability which can be provided to the sponsor or 
the manager of the NL REIT.  The directors, as well as the external management, are deemed 
fiduciaries to the NL REIT’s investors, and that fact is required to be clearly stated in the NL 
REIT’s prospectus. 

NL REITs are required to establish minimum investor suitability standards, including income 
and net worth requirements that are subject to review by the relevant state securities regulators. 
Along with such suitability, income and net worth standards, the sponsor is required to disclose 
in the NL REIT’s prospectus, among others things: a statement of the NL REIT’s investment 
policy (including the types and geographic locations of planned investments in real estate); a 
description of its method for financing acquisitions; and information about the properties it owns. 
The prospectus must also include a breakdown of all fees and expenses, all of which must be 
reasonable and itemized. Fees and expenses are subject to caps and annual review for 
reasonableness by the independent directors. The NL REIT must also disclose if it will be leasing 
or purchasing any assets from the sponsor or the external management.  A REIT must provide 
annual reports, consistent with the reporting requirements of the SEC’s Form 10-K, as noted 
above. Aside from regular reporting and disclosure requirements, the REIT Guidelines also 
require that an NL REIT’s formation document include provisions addressing matters such as 
restrictions on investments and fiduciary duties of directors and external management, among 
other provisions. 

Unlike many of the products that investors can acquire without concentration limits, 
approximately 25 states require NL REITs to pass “merit reviews” which involve inquiry and 
subjective determinations by the state as to the fairness of the offering to investors in that state.  
Merit state regulators have the authority to deny securities registration and sale in their state if, in 
the administrator’s view, the offering is deemed to be “unfair, unjust or inequitable.” 

Taken together, NL REITs’ regulation under the 1933 Act, the 1934 Act, state securities acts, the 
REIT Guidelines, state corporation laws, FINRA rules, select provisions of the Internal Revenue 
Code and Sarbanes-Oxley Act of 2002, and the pending requirements of the DOL Fiduciary Rule 
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make NL REITs a highly transparent and regulated product and  more heavily regulated than 
many, if not most, investments not subject to state-imposed concentration limits. 

iv.  Investor Protections Through Regulations and Practices Relating to the 
Distribution of Public Programs. 

     (a) Regulation of broker-dealers and registered representatives. 

NL REITs are distributed through broker-dealers that are registered with the SEC, FINRA and 
the relevant state securities regulatory authorities.  The broker-dealer personnel involved in sales 
activities (“registered representatives”) are also regulated by the SEC, FINRA and the applicable 
state regulatory authorities. As described below, each participating broker-dealer must conduct 
due diligence on the offering and an in-depth suitability analysis for all NL REIT offerings.  Due 
diligence investigations for NL REITs are typically conducted by independent third parties, 
which are highly qualified and experienced in the review of such investments.  

     (b) Federal and state regulations of NL REIT sales protect investors and 
require consideration of the investor’s individual circumstances and needs. 

Broker-dealers are subject to federal and state securities regulations that are designed to protect 
investors from fraudulent or deceptive sales of securities. 12  

(Note: In addition to the protections discussed in this section, the recent issuance of the DOL 
Fiduciary Rule and the anticipated release of a fiduciary rule by the SEC are dramatically 
enhancing investor protections and address the issues underlying the perceived need for a one-
size-fits-all-investors concentration limit. See Section 3.D.ii.b.) 

Broker-dealers who advise investors with respect to Public Programs are subject to guidelines 
adopted by NASAA setting forth high standards of honest and ethical conduct of broker-
dealers.13 Such guidelines require, among other things, that broker-dealers: provide investors 
with a timely disclosure document during the offering period (e.g., a prospectus); charge 
investors reasonable fees for services provided; and provide written disclosure of any affiliation 
or common control with the issuer of any security before entering into any transaction.  FINRA 
imposes rules on broker-dealers that require them to conduct due diligence on the products they 

                                                
12 For instance, Rule 10b-5 under the 1934 Act, states in part: “It shall be unlawful for any person . . . (a) to 
employ any device, scheme, or artifice to defraud, (b) to make any untrue statement of a material fact or to omit to 
state a material fact necessary in order to make the statements made, in the light of the circumstances under which 
they were made, not misleading, or (c) to engage in any act, practice or course of business which operates or would 
operate as a fraud or deceit upon any person, in connection with the purchase or sale of any security.”  See, e.g., 
Employment of Manipulative and Deceptive Devices, Rule 10b-5 (17 CFR 240.10b-5) under the 1934 Act, available 
at: https://www.law.cornell.edu/cfr/text/17/240.10b-5.  
13 See, e.g., NASAA Statements of Policy on “Dishonest or Unethical Business Practices of Broker-Dealers and 
Agents” and supplement “Dishonest or Unethical Business Practices by Broker-Dealers and Agents in Connection 
with Investment Company Shares,” available at: http://www.nasaa.org/wp-content/uploads/2011/07/4-
Dishonest_Practices_of_BD_or_Agent.83.pdf and http://www.nasaa.org/wp-content/uploads/2011/07/35-
Dishonest_Practices.pdf.            
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offer, provide full disclosure, provide fair and balanced communications, and assess the 
suitability of the products they offer when dealing with investors.  A broker-dealer’s failure to 
comply with any of the foregoing may result in disciplinary actions, fines, and enforcement 
referrals to the SEC for each violation.14 

Federal law and FINRA rules require brokers to “adhere to high standards of conduct in their 
interactions with investors.”15 As a general matter, the suitability requirements of FINRA Rule 
2111 and FINRA Rule 2310(b)(2)16 mandate that broker-dealers have a reasonable basis to 
believe that a recommended transaction or investment involving securities is suitable for each 
customer based on reasonable diligence17 into the investor’s investment profile.  Broker-dealers 
must believe that the customer has the financial ability to meet the commitment of the 
investment.  The suitability obligation requires that broker-dealers make an assessment of:  
(1) reasonable basis suitability; (2) customer-specific suitability; and (3) quantitative 
suitability.18 

Reasonable-basis suitability means that based on reasonable diligence the broker-dealer must 
have a reasonable basis to believe that the investment product is suitable for some investors.  
FINRA views the participation of the broker-dealers in a securities transaction as a 
representation by such broker-dealers that reasonable-basis suitability has been satisfied with 
respect to that transaction.  What constitutes reasonable diligence varies depending on, among 
other things, the complexity of and risks associated with the security and transaction.  
Reasonable diligence must provide the broker-dealers (and employees participating in a 
transaction) with an understanding of the potential risks and rewards associated with the 
recommended security or transaction. 

Customer-specific suitability means the broker-dealers must have a reasonable basis to believe 
that the recommendation is suitable for a particular customer based on that customer’s 
investment profile.  Customer-specific information must be obtained and analyzed when making 
recommendations to customers. 

Quantitative suitability means the broker-dealers with actual or de facto control over a customer 
account must have a reasonable basis for believing that a series of recommended transactions 
(even if individually suitable) are not excessive or unsuitable in the aggregate in light of the 
customer’s investment profile.  FINRA enumerates several factors that might suggest excessive 

                                                
14  See, e.g., FINRA Sanctions Guidelines, available at: 
http://www.finra.org/sites/industry/Sanctions-Guidelines.pdf. 
15 See, e.g., Securities and Exchange Commission, Study on Investment Advisers and Broker–Dealers at 13 (Jan. 
2011), available at: http://sec.gov/news/studies/2011/913studyfinal.pdf. 
16 See, e.g., FINRA Rule 2111 and FINRA Regulatory Notice 11-02, Know Your Customer and Suitability, 
available at: http://finra.complinet.com/en/display/display_viewall.html?rbid=2403&element_id=9859&print=1 
17 For example, broker-dealers have a duty to “to conduct reasonable investigation of securities, including those 
sold in a Regulation D offering.  See, e.g., FINRA Regulatory Notice 10-22, Obligations of Broker-Dealers to 
Conduct Reasonable Investigations in Regulation D Offerings, available at:   
http://www.finra.org/industry/notices/10-22. 
18 See, e.g., FINRA Rule 2111. 
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activity, such as turnover rate, cost-equity ratio, and the use of in-and-out trading in a customer’s 
account.19 

To further protect NL REIT investors, state “blue sky” laws impose their own suitability 
requirements.  Many states model a broker-dealer’s responsibility for determining and affirming 
the suitability of a product after the REIT Guidelines, which include: (1) a product-specific 
determination as to whether an investor reasonably meets the product-specific net worth and 
income minimums; (2) evaluating the extent to which an investor would benefit from the product 
if its investment objectives were met; (3) evaluating the investor’s ability to tolerate the 
product’s risks; (4) assessing whether the product’s expected liquidity is suitable for the investor; 
and (5) maintaining records of how reasonable investor suitability was determined. 20 

     (c) Broker-dealers offering NL REITs are subject to additional disclosure 
requirements and investor safeguards. 

Broker-dealers offering products, such as NL REITs and other Public Programs, are subject to 
additional product-specific disclosure requirements pursuant to FINRA Rule 2310.  Prior to 
investing, Section (b)(3) of FINRA Rule 2310 requires “that all material facts are adequately and 
accurately disclosed [to offerees] and provide a basis for evaluating the program.”21 In 
determining the adequacy of disclosure, FINRA sets minimum guidelines for broker-dealers, 
such as requirements for disclosure of:  “(i) items of compensation; (ii) physical properties; 
(iii) tax aspects; (iv) financial stability and experience of the sponsor; (v) the program’s conflicts 
and risk factors; and (vi) appraisals and other pertinent reports.”22 In dealing with conflicts of 
interest, the SEC takes the position that a broker-dealer’s duty of fair dealing falls within the 
above-mentioned suitability obligation, which generally requires a broker-dealer to make 
recommendations that are consistent with the interests of its customers.  Broker-dealers, when 
making a recommendation, must disclose material conflicts of interest to their customers.”23 

Also, the federal securities laws and FINRA rules restrict broker-dealers from participating in 
certain transactions that may present particularly acute potential conflicts of interest.24 Moreover, 
broker-dealers who fail to adequately disclose conflicts of interest may be subject to the SEC’s 
“remedial sanctions such as censures, suspensions, injunctions and limitations on business, and 
violators may be required to pay disgorgement and civil penalties.”25 

 

                                                
19 See, e.g., FINRA Rule 2111, Supplementary Material, Section .05 “Components of Suitability Obligations.” 
20  NASAA REIT Guidelines, Section III.A-C; NASAA Omnibus Guidelines, Section III.A-C. 
21 See, e.g., Disclosures for Direct Participation Programs, which includes REITs discussed herein, Section 
(b)(3)(A) of FINRA Rule 2310, available at: 
http://finra.complinet.com/en/display/display_main.html?rbid=2403&element_id=8469. 
22 See, e.g., Disclosures, Section (b)(3)(B)(i)-(vi) of  FINRA Rule 2310. 
23  See, SEC, Study on Investment Advisers and Broker–Dealers, at 6. 
24 See, e.g., FINRA, Conflict of Interest Report (Oct. 2013), available at: 

http://www.finra.org/file/conflict-interest-report/. 
25 See, SEC, Study on Investment Advisers and Broker–Dealers, at 8. 
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In addition, Section (b)(4) of FINRA Rule 2310 imposes a fair and reasonableness standard upon 
the organizational and offering expenses, which together with aggregate underwriting 
compensation may not exceed 15% of the gross proceeds of the offering.26  In practice, the total 
combined underwriting compensation and organizational and offering expenses typically do not 
exceed between 9% and 12% for NL REITs.  As previously observed, this limit reflects the 
aggregate (and highly transparent) charge for advisory services that extend over the five to ten 
year life of the NL REIT and therefore compare favorably to advisory fees that may be charged 
over indeterminately long periods, which can and do exceed the percentage typically incurred by 
NL REITs.  As such, NL REITs have an added protection of a lifetime cap, which does not exist 
in other forms of compensation for other securities which are not subject to any concentration 
limits.  Pursuant to disclosure requirements associated with registration under the 1933 Act, such 
fee structures are fully disclosed within each product’s registration statement. 

Moreover, recent amendments to FINRA Rule 2310 and NASD Rule 2340 27 which became 
effective in April 2016 impose additional transparency requirements on Public Programs.28 
These rules prohibit broker-dealers from participating in a public offering of NL REITs and other 
Public Programs unless the issuer has agreed to disclose in its periodic report a per-share 
estimated value that has been developed in a manner reasonably designed to ensure its 
reliability.29 The amended rules also require that customer account statements provide the 
investment’s estimated value, net of up-front fees.  In addition, broker-dealers are required to 
show the methods used for determining the estimated per-share value on a customer account 
statement, with the use of an independent third-party valuation expert and industry standard 
valuation methodologies required to obtain accurate valuations after closing of the initial 
offering.30 The primary focus of the rules is to increase the transparency of the costs associated 
with broker-dealer distributed products and improve the “price discovery” and reliability of 
valuations on customer account statements.  These recently required enhanced disclosures are 
providing more meaningful information to investors, particularly with respect to understanding 

                                                
26 See, e.g., Organization and Offering Expenses, Section (b)(4) of  FINRA Rule 2310 (detailing the fair and 
reasonableness standards governing organization and offering expenses, compensation, and other fees associated 
with Public Programs, among others). Note that of this 15% limit, only 10% may constitute underwriting 
compensation. 
27 See, e.g., Customer Account Statements, NASD Rule 2340 (which requires a member to include on customer 
account statements an estimated value of products, such as the Public Programs, from an annual report, an 
independent valuation service or any other source), available at:   
http://finra.complinet.com/en/display/display.html?rbid=2403&element_id=3647. 
28 See, e.g., FINRA Rule 2310, amended effective April 2016, available at:  
http://finra.complinet.com/en/display/display_main.html?rbid=2403&record_id=16009; NASD 2340, amended 
effective April 2016, available at: 
http://finra.complinet.com/en/display/display_main.html?rbid=2403&record_id=16008. 
29 See FINRA Regulatory Notice 15-02, DPP and Unlisted REIT Securities (discussing how amended NASD Rule 
2340 will provide two different options for calculating estimated per share values of products, such as the Public 
Programs, on customer account statements: (a) the net investment methodology (“NIM”) which is good for 150 days 
after the second year following the break of escrow; and (b) the appraised value methodology (“AVM”) which must 
be performed annually).  , available at: 
http://www.finra.org/sites/default/files/notice_doc_file_ref/Notice_Regulatory_15-02.pdf. 
30  See, e.g., FINRA Rule 2310 and NASD Rule 2340. 
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the cost of brokerage services and the value of their investments, and are beginning to exert 
downward pressure on distribution costs. For example, during the past 12 months, NL REITs 
have been introduced which limit distribution costs paid by the REIT to as low as 8.0% and/or 
provide for sponsor payment of all or a portion of front-end costs. The SEC also imposes 
disclosure requirements in connection with the offerings of NL REITs, including disclosures 
with respect to distributions, dilution, redemptions, NAV and prior performance.31 

In addition to federally required disclosures, many states follow the REIT Guidelines32 and, as 
discussed above, require that extensive and specific disclosures be made in product offering 
documents.  

In addition to the foregoing, the IPA has adopted standardized guidelines that address NL REITs.  
For example, the IPA Practice Guideline on Valuations of Publicly Registered Non-Listed 
REITs, which incorporated comments and input from FINRA, provides a uniform methodology 
for valuing NL REITs; guidelines to ensure independence and avoid conflicts of interest in the 
process of determining valuations; and enhancements of the valuation disclosures for investors.33 
The IPA is presently developing a Guideline for the uniform calculation and reporting of NL 
REIT investment performance, which is scheduled for release in the first quarter of 2017. 

     (d) Current standards & practices among broker-dealers relating to assessing 
suitability and providing investor protections. 

In addition to fulfilling regulatory requirements, broker-dealers impose their own internal 
investor safeguards.  Examples include: 

• extensive criteria for establishing investor suitability and firm level oversight of 
implementation of the firm’s state suitability standards; 

• supervisory procedures to insure adequate determination of investor suitability; 

• client-level concentration limits linked to specific client profiles; 

• mandatory advisor education requirements related to each specific category of public 
program asset focus – prior to placing a Public Product with that asset focus with 
investors.; and 

                                                
31 CF Disclosure Guidance, Topic No. 6:  Staff Observations Regarding Disclosures of Non-Listed Real Estate 
Investment Trusts (providing clarification on Rule 4-14 and 3-05 disclosures of broker-dealer placements of public, 
Non-listed REITs), available at: 
https://www.sec.gov/divisions/corpfin/guidance/cfguidance-topic6.htm. 
32  See, e.g., NASAA’s Omnibus Guidelines, Statement of Policy on Real Estate Investment Trusts, and Statement 
of Policy Regarding Oil and Gas Programs. 
33 See, e.g., IPA Practice Guideline on Valuations of Publicly Registered Non-Listed REITs, available at: 
http://www.ipa.com/policy-issues/guidelines/. 
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• on-going FINRA regulatory reviews to confirm the broker-dealer’s suitability policy 
is being consistently implemented. 

E. Ongoing Changes in Sales Commission Structures Mitigate Concerns Regarding 
Incentives Adverse to Investor Interests 

Fees charged by broker-dealers relating to the distribution of NL REIT securities have in the past 
generally been one-time, up-front fees payable out of the NL REIT’s gross offering proceeds. 
These front-end fees include sales commissions, dealer manager fees, and bona fide due 
diligence expenses, the total of which is limited by FINRA to 10% of the gross offering 
proceeds.  When viewed from the perspective of the underwriting costs associated with initial 
public offerings (“IPOs”) of exchange-traded securities (e.g., in a 2013 study conducted by the 
Lusk Center for Real Estate at the University of Southern California, total offering and 
organizational costs for exchanged-traded REITs averaged 8.4% compared with 10.9% for NL 
REITs)34 and the fact that these up-front fees in NL REITs are intended to defray the ongoing 
services of the broker-dealer and its registered representative during the five to ten year life of 
the investment, these fees compare favorably with the annual fees paid by investors to 
investment advisers based on assets under management  over a comparable multi-year holding 
period. Independent studies substantiate that annual fees for financial intermediaries who work 
on an assets under management (AUM) basis and perform services similar to those provided on 
an ongoing basis during the life of an NL REIT by financial advisors on average ranged between 
.99% and 1.14% for the years 2011 through 2014 and would total between 4.95% to 7.98% over 
five to seven years – an amount comparable or exceeding the typical commission consideration 
received by financial advisors for Public Program investments. 

However, NL REITs are undergoing an evolution similar to what transpired throughout the 
1980s and 1990s in the mutual fund industry after the widespread adoption of multiple class 
structures, contingent deferred sales loads (or charges) and other alternative forms of 
underwriting compensation, which ultimately led to a dramatic decrease in upfront sales charges 
and trailing commissions.35  Enabled by rulings by the IRS which permit multi-share class REITs 
and motivated by the increased transparency of up-front distribution costs which has resulted 
from recent amendments to FINRA’s account statement rules (discussed above), NL REITs are 
increasingly offering additional share classes with a significantly lower or no up-front 
distribution cost and trailing distribution and/or shareholder servicing fees that are paid from the 
earnings of the NL REIT.  The table below shows the average sale commissions for various 
classes of NL REIT shares that are currently on the market. 

 

 
                                                
34 Green, Richard K. and Rhea, Parker, “Listed and Non-Listed REIT’s: Exploring the Cost Difference,” Lusk 
Center for Real Estate, Marshall School of Business, University of Southern California, Spring 2013. 
35 See Mutual Fund Distribution Channels and Distribution Costs, Investment Company Institute Perspective (July 
2003); 2015 Investment Company Factbook: A Review of Trends and Activities in the U.S. Investment Company 
Industry, 55th ed., Investment Company Institute (2015). 
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Multi-Share Class Products 
Share Class Characteristics 

 
Share 
Class 

Front-End Sales 
Commission (1) 

Trail 
Fees (1) 

Advisor 
Type 

A 6.9% 0.00% Commission 
T 2.4% 0.97% Commission/Fee-Based 

R/W 0.0% 0.00% RIA/Wrap 
I 0.0% 0.00% Institutional 

(1) Excludes Dealer Manger Front-End and trail fees and O&O 
Source: Robert A. Stanger & Co., Inc. 
 

During 2015 the number of NL REITs registered with a structure offering lower up-front sales 
commissions and trailing shareholder servicing fees increased over three-fold, from seven to 
twenty-one (excluding 5 Daily NAV REITs that had been registered prior to this period). 
Currently, 31 NL REITs registered to offer in excess of $46 billion of securities have low/no 
front-end and a trailing distribution/shareholder servicing fee structure. Among NL REITs that 
offer such share classes, the up-front selling commission ranges as low as 2.0% and averages 
2.4%, and the total up-front selling commission and dealer manager fees range as low as 4.0% 
and average 4.86%. Unlike the cumulative fees that can be paid to advisors for recommending 
many investments that do not have state-imposed concentration limits, NL REITs and other 
Public Programs are restricted by the aforementioned overall FINRA limitation on total 
distribution costs as to how long advisors can be paid such trailing fees. 

Indeed, no/low load NL REIT share classes already dominate the offering market. Through July 
2016, no/low load share classes account for over 63% of all NL REIT 2016 fundraising. Recent 
trends suggest that many sponsors will offer only no/low load products and will abandon offering 
the full front-end sales commission products. (See table below.) 

Equity Non-Listed REIT Fundraising 
Full Commission Vs. No/Low Load/Trail Shares 

($ in Millions) 
 

Full Commission Product No Low Load/Trail Product 
  

Daily NAV 
Traditional NL REIT 

T-Share Total 
2013              $18,522    98.6% $$8.55$$$ $233     1.2%   $26      0.1%    $259      1.4% 
2014 $14,583    97.3% $271     1.8% $140      0.9%    $411      2.7% 
2015   $8,975   89.9% $522     5.2% $490      4.9% $1.012    10.1% 

2016 thru July   $1,324   47.4% $505    18.1% $964    45.5% $1,469    63.5% 
     

Source: Robert A. Stanger & Co., Inc. 
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This trend clearly mitigates, if not eliminates, the risk of inappropriate concentration of investor 
funds in NL REITs motivated by high front-end sales commissions. It is noteworthy that 
financial advisors selling exchange traded investments have no concentration limits or limits on 
the number of annual “round trips” (purchases and sales of traded securities) imposed by any 
regulatory body.  

F. The Benefits Provided By NL REITs Are Embraced By A Large and Growing 
Number of Investors and Financial Advisors 

NL REITs can provide a source of income and stability within an investor’s portfolio that is 
additive to properly constructed portfolios. Millions of Americans hold NL REITs in their 
accounts.  These investments typically offer individual investors access to a variety of real estate 
asset classes with differing market cycles and correlations. These investments provide current 
income, growth potential, the potential to hedge inflation, and reduced exposure to the volatility 
of the traded markets.  

The IPA believes NL REITs possess attributes that complement retail and retirement investment 
objectives and that the existing regulatory structure is sufficiently robust to protect retail 
investors. In light of the foregoing, restricting the flow of capital through the imposition of a one-
size-fits-all-investors, fixed concentration limit would cause more harm than good. 

NL REITs have become a common and valued investment for retail investors. As of June 30, 
2015, there was over $66 billion of outstanding equity investment in NL REITs. Of these 
amounts, approximately 44.5% of the non-listed REIT investments were held by IRAs and over 
2.8 million retail accounts were invested in NL REITs. Over 31,000 financial advisors currently 
have placed NL REITs in the portfolios of their clients.  

NL REITs invest directly in such real estate asset classes as office, industrial, multi-family 
residential, retail, healthcare and assisted living, hotel, self-storage and mortgages. Traditionally, 
these types of investments are intermediate to long-term with a focus on current income, 
preservation of capital and potential growth.  As non-listed, asset-based investments, NL REITs 
typically have less daily volatility than their exchange-listed counterparts and tend to have a low 
correlation to other financial asset classes.  These features, together with the added 
diversification that Public Programs bring to financial asset portfolios, can help to enhance an 
investor’s overall portfolio return while reducing risk.  Moreover, Public Programs offer many 
benefits to investors, including the potential for superior current yields, the potential for 
competitive total returns, reduced portfolio risk, and access to experienced management teams 
that specialize in the asset class. 

NL REITs clearly serve an important purpose in a taxable retail or tax-exempt retirement 
portfolio. As many financial advisors have learned, the investment performance of directly 
owned real estate justifies its inclusion in investor portfolios. The performance of NL REITs also 
does not correlate directly with the S&P 500, thus providing the type of diversification 
recommended by Modern Portfolio Theory.  Given these attributes and as discussed in more 
detail herein, there seems to be no principled reason why an IRA investor’s ability to choose how 
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much to invest in NL REITs should be any more restricted than the ability to invest in any other 
security or investment. 

 

IV. IPA Comments and Policy Concerns with Respect to the Proposed Amendment 

A. Comments with Respect to the Text of the Proposed Amendment 

The IPA offers the following comments regarding the advisability, practicality and potential 
unintended consequences of the Proposed Amendment.  

i. Basing the Concentration Limit Solely on Liquid Net Worth Rather Than 
Overall Net Worth Can Exclude Investors for Whom NL REITs Are Clearly Suitable and in 
Their Best Interest.  

The liquidity needs of individuals (even relative to income or net worth) can vary widely. 
Further, numerous situations exist in which an investor can have ready access to liquidity if 
needed, but chooses to remain fully invested in non-liquid assets. For example, consider an 
investor who chooses to deploy his cash and liquid investments to pay off a home mortgage and 
increase the equity in his home to, say, $750,000 (a sensible course of action under current 
market conditions where mortgage interest costs significantly exceed the yield available from 
investment grade fixed income securities, money markets, bank savings accounts and certificates 
of deposit). This prudent action reduces the investor’s liquid net worth and, due to the Proposed 
Amendment’s linkage of the concentration limit to liquid net worth, would eliminate his ability 
to diversify his portfolio with even a minimal investment in a NL REIT. Yet, this investor would 
have ready access to liquid capital in the form of home equity loans – which often are made 
available and linked to credit card accounts.  

Another example is an individual business owner. This investor may have access to lines of 
credit via his business to quickly address any personal liquidity needs. Yet despite having 
relatively high net worth, this investor would be deprived of the right to invest in NL REITs if a 
liquid net worth standard is in effect. And a third example would be an investor with little need 
for liquidity because he or she owns a home, maintains a whole life insurance policy and is 
seeking current income. Because this investor’s net worth is concentrated in illiquid investments 
(the home and the insurance policy) a relatively small investment in a NL REIT could exceed the 
10% concentration limit. The goal of any concentration limit should be to promote 
diversification across an investor’s entire portfolio, not merely that portion which is liquid. By 
applying the concentration limit to “liquid net worth,” the Proposed Amendment does not 
address diversification of an investor’s entire portfolio. 

The linkage of the concentration limit to an investor’s liquid net worth could also lead to a 
difficult and highly subjective determination by the broker-dealer at the time of the sale as to 
which investments are liquid and which are not, and the nature and purpose of any debt held by 
the investor. 
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ii. The Text Should Make Clear that the Concentration Limit Assessment Should 
be Made by the Broker-Dealer at the Time of Sale of Shares in the Primary Public Offering.  

The concentration limit should be based on the investor’s net worth at the time of sale of shares 
in the primary offering and should not impose a requirement that the broker-dealer conduct an 
ongoing assessment of the investor’s concentration in the particular NL REIT.  An investor’s 
financial situation may change after the time of initial investment, causing the investor’s 
concentration in the NL REIT to exceed the concentration limit. Forcing redemption or sale of all 
or a portion of the NL REIT securities to bring the holdings back into compliance with the 
concentration limit is not a tenable solution.  Similarly, broker-dealers should not be required to 
apply the concentration limit with respect to each stock issuance made pursuant to a NL REIT’s 
distribution reinvestment plan.  There could be situations where an investor did not exceed the 
concentration limit at the time of the initial subscription for primary shares, but over time, due to 
the investor’s participation in the distribution reinvestment plan, the investor trips the 
concentration limit. Requiring broker-dealers to monitor the ongoing distribution reinvestments, 
which happen automatically and generally without involvement of the broker-dealers, would be 
unduly burdensome and, as noted above, would lead to an ill-advised, forced redemption or sale 
of the NL REIT securities to reduce the investment to a level that is in compliance with the 
concentration limit. 

iii.  Requiring Sponsor Firms to Establish Their Own Concentration Limit that 
May then be Modified by State Administrators is Not a Workable Approach, Will Lead to 
Investor Confusion, and Will Make the Process of Capital Formation Much More Complex and 
Time Consuming for Both Regulators and Issuers. 

This requirement will complicate offering reviews, result in multiple rounds of comments 
thereby increasing regulator and sponsor workloads (and associated costs), inhibit capital 
formation, and likely result in a multiplicity of un-reconcilable and conflicting concentration 
limits for a single offering.  This outcome will confuse investors and needlessly expose the issuer 
to potential litigation regarding the reason as to why an investment was appropriate for an 
investor of one state but not for another. These problems would arise from the differing 
perceptions of and tolerance for risk among the various Administrators and underscore the fact 
that concentration limits are most appropriately determined at the investor level based on the 
characteristics of the individual rather than at the NL REIT level.   

The simple fact is that the appropriate process of establishing a concentration limit must be 
investor-centric and take into consideration the myriad of individual investor variables which can 
only be evaluated at the advisor-investor level. 

It is noteworthy that several of the 14 subjective elements proposed for jurisdictions to review to 
establish the investment’s risk will require the jurisdiction to evaluate events that have not yet 
occurred (e.g., potential variances in cash distributions, potential shareholders, and potential 
transactions between the REIT, the sponsor and the advisor). It seems inherently unfair for a 
state administrator to be able to modify the concentration limit based on speculation. 
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  iv.  The Inclusion of “Affiliates” in the Text of the Investments Included in the 
Concentration Limitation may Result in the Limitation Being Applied to Investments in Asset 
Classes Other Than NL REITs and Even to Exempt Securities. 

The IPA is uncertain of the intent of the reference to Affiliates in Section IV B 1 of the Proposed 
Amendment which limits a person’s aggregate investment in “the REIT, its Affiliates, and other 
non-traded REITs.” Further, this provision unfairly and arbitrarily favors sponsors with fewer 
investment programs over sponsors with a larger number of investment programs. Given the 
relatively broad definition of an Affiliate in the REIT Guidelines36 such reference could be 
interpreted to extend the limitation to the publicly traded securities of a sponsor company, 
private placements and securities registered under the 1940 Act that are offered by the NL REIT 
sponsor, or other Public Programs sponsored or advised by the sponsor which do not invest in 
real estate-related assets (e.g., NL BDCs, or Oil & Gas Programs, Equipment Leasing Programs, 
or other DPPs). Such other investments represent different underlying asset classes and different 
streams of income and correlate differently with traditional financial investments, allowing for 
greater diversification and increased investor protection.  In addition, these other investments 
involve different liquidity capabilities and provisions.  In other words, these are different and 
often non-correlated investments that are additive within a portfolio construction process.   

The NL REIT industry is evolving to include much larger institutional-quality sponsors offering 
more than one NL REIT and multiple other product types. The larger, more experienced 
sponsors are genuinely believed to offer high quality NL REITs with lower risk than small, less 
well-capitalized and less experienced sponsors. Including “Affiliates” has the perverse effect of 
forcing financial advisors to put clients in offerings by unaffiliated, and potentially less high 
quality, sponsors to avoid exceeding the limits in the Proposed Amendment.  

In addition, many of these other investments which sponsors of NL REITs may offer are in types 
of securities which state securities regulators cannot regulate – for example, private placements, 
exchange traded securities or funds, and 1940 Act registered, closed-end  funds, including 
interval funds.  We respectfully suggest that if NASAA is intent on putting a concentration limit 
in place, it should at least make clear that it is not attempting to regulate or limit investment in 
securities which are expressly pre-empted from the purview of state securities laws.  A real 
example of this type of concern arises in the context of private offerings of real estate programs 
that are intended to qualify as like-kind exchanges under Section 1031 of the Internal Revenue 
Code (“1031 Exchanges”).  Individuals that invest in NL REITs will often also directly own real 
property.  When such individuals sell that real property, it is not unusual for those individuals to 
want to re-invest the sale proceeds in real estate and defer federal income taxes.  This is an 
investment decision that is completely separate from investing in NL REITs and is in fact 
dependent on when the real property is sold, since the 1031 Exchanges operate under very tight 
regulatory deadlines.  Multiple sponsors offer private placements that allow such individuals to 

                                                
36 The REIT Guidelines defines affiliate as (i) any Person directly or indirectly controlling, controlled by or under 
the common control with another Person, (ii) any Person owning or controlling 10% or more of the outstanding 
voting securities of such other Person, (iii) any officer, director, partner of such Person and (iv) if such other Person 
is an officer, director or partner, any company for which such Person acts in any capacity. 
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invest in Delaware Statutory Trusts that are intended to quality as 1031 Exchanges.  Under this 
proposed rule, if such an individual has already met or exceeded the Concentration Limit, that 
individual could be prohibited from participating in a 1031 Exchange private placement.  That 
outcome, which could result in an adverse effect on that investor that has nothing to do with an 
investment in NL REITs, should not be what NASAA intends with the Concentration Limit.  
This is merely one more concrete example of the detriments of a “one size fits all investors” 
approach. 

Lastly, if the inclusion of “Affiliates” is intended or would be applied to include such other 
investments, then the proposed concentration limit contradicts established principles of effective 
portfolio risk reduction and increases investor risk by excluding from consideration otherwise 
appropriate investments which would reduce a portfolio’s risk simply because the investment is 
an “Affiliate” under the REIT Guidelines’ broad definition. Academic studies confirm that the 
major driver of risk reduction in portfolios is not the number of distinct investments held, but 
rather the holding of assets that have low correlations to one another.37  For example, increasing 
the number of assets in a portfolio from 5 to 100 reduces portfolio risk (standard deviation) from 
8.94% to 8.67%.38 In contrast, risk falls to just 4.47% in a portfolio with only five assets when 
there is no correlation between the assets.  

As low correlations among investments dramatically reduce portfolio risk, it follows that an 
efficiently diversified portfolio should be comprised of assets with disparate characteristics. Yet, 
depending on the intent and application of the inclusion of “Affiliates” in the definition of the 
concentration limit, the Proposed Amendment would limit aggregate investment in such diverse 
investments as domestic and international commercial real estate,  oil and gas, alternative energy 
partnerships, timber, infrastructure, equipment (ranging from transportation equipment to 
industrial equipment to tech equipment, etc.), research and development, technology, loans to 
middle market businesses, impact lending, and commodities (which range from agricultural 
products, to minerals, precious metals and currencies)—activities and assets that have 
dramatically lower correlations between them than exchange traded equities. In effect, the 
inclusion of all such Affiliates in a proposed concentration limit, if intended, would reduce the 
ability of investors to construct portfolios with such disparate asset types, thereby having the 
unintended consequence of increasing portfolio risk rather than decreasing it, and unfairly 
favoring sponsors with fewer investment programs over sponsors with a larger number of 
investment programs. Sponsors with a number of NL REITs can achieve certain economies of 
scale by allocating certain expenses across multiple NL REITs, which can result in reduced 
expenses relative to sponsors with only one or two NL REITs. The concentration limit would 
force investors to invest in sponsors that potentially do not have the economies of scale to result 
in lower expenses.  

 

 

                                                
37 Varadi, Kapler, Bee & Rittenhouse study, 2012. 
38 Id. Data assumes each asset has a standard deviation of 10% and the average correlation between assets is 0.75. 



 
 

33 
 

    v. Absence of Demonstrable Data or Analysis by NASAA to Support its 
Determination of the Percentage Limitation.  

The IPA notes that NASAA has, to date, not provided any data or analysis supporting either the 
conceptual basis of its proposal, the extent of incidences of over-concentration within the NL 
REIT industry, the financial impact of its proposal on individual investors, capital formation and 
taxation within the NASAA Members’ jurisdictions, or, more specifically, the quantitative 
metrics that it suggests be imposed. The IPA believes that like federal regulation (which requires 
among other things, quantitative support and studies by the Office of Management and Budget) 
state regulations should not be imposed in the absence of a judicious and thorough inquiry into 
the appropriate provisions of such regulations and their anticipated impact. Without such a 
rigorous process, the creation of regulatory policy can become relegated to highly subjective and 
potentially biased and erroneous judgments.  

    vi. The Requirement in Section IV. B. 5. that Both the Sponsor and the Person 
Selling Shares Make Every Reasonable Effort to Determine that the Purchase of Shares Meets 
the Concentration Limit for the Investor. 

The responsibility to make every reasonable effort to determine that a purchase of shares meets 
the concentration limit should be borne by the sponsor or each person selling shares on behalf of 
the sponsor or NL REIT. 

In the selling agreements pursuant to which the offerings of NL REITs are distributed, NL REITs 
typically delegate the responsibility for determining that an investment is suitable for a particular 
investor to the broker-dealers that are selling the shares to their retail clients.  This is a logical 
arrangement, given that the broker-dealers have a relationship with their clients and are able to 
ascertain the information about their clients that is relevant to a suitability determination.  NL 
REITs and their sponsors are not in a position to obtain these private, personal details about the 
investors, including details concerning the investors’ financial situation and investment 
objectives.  An investor rightfully would feel that it was an invasion of his or her privacy if a NL 
REIT or its sponsor suddenly called or wrote to the investor to request detailed information 
concerning the investor’s overall financial situation, such as the investor’s other investments and 
investment experience.  Accordingly, the obligation to determine that a purchase of shares meets 
the concentration limit should be on the sponsor or each person selling shares on behalf of the 
sponsor or REIT, rather than the sponsor and each person selling shares on behalf of the sponsor 
or REIT. 

 B. Inadvisability of a One-Size-Fits-All-Investors, Fixed Concentration Limit 

The IPA respectfully submits that in proposing a Proposed Amendment that calls for a singular 
10% limit on an investor’s aggregate investment in all NL REITs and Affiliates, NASAA, while 
well intentioned, is imposing a standard that does not vary based on the individual investor’s 
personal financial situation, risk-return profile of the portfolio, investment objectives, investment 
time horizon, desired asset class exposure, and investment profile.  Rather, the Proposed 
Amendment imposes a static, one-size-fits-all-investors standard that fails to consider any of the 
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factors which a financial adviser is required, by SEC, FINRA, and state rules, to consider prior to 
making an investment recommendation. Because of these existing rules, the IPA believes such a 
fixed concentration limit is not advisable or necessary for the following reasons.	

	 	 	 	 i.	 	 	Fiduciary Rules Enacted by the DOL in 2016 and which are Expected to be 
Proposed by the SEC Prior to Year-End 2016 Provide Significant Additional Safeguards and 
Remedies and Reduce or Eliminate the Need for a fixed Concentration Limit by the States.	

The DOL has issued its final rules imposing a fiduciary duty on financial intermediaries who 
provide advice to retirement plans. The rules provide for the elimination of variable 
compensation (i.e., commissions) for any intermediary rendering such advice unless the investor 
and the provider of the advice enter into a BIC. Although the requirements are complex, in its 
simplest form such an arrangement would allow a modest level of commission compensation 
(the so-called BIC Exemption) for certain types of investments. The imposition of a fiduciary 
standard should address many, if not all, of NASAA’s concerns regarding the process of 
recommending NL REITs to retirement account investors (who account for approximately 44.5% 
of all investments in NL REITs).   

In addition, the SEC has announced that it will introduce its own fiduciary requirement in 2016.  
This anticipated elaboration of the duties and responsibilities of financial advisors, coupled with 
the implied increase in liability for dereliction of such duties, also should address the concerns 
that NASAA seeks to address with its Proposed Amendment.  

    ii.  In Addition to the Investor Protections Provided by the New and Anticipated 
Fiduciary Rules, Considerable Protections for Investors in NL REITs Already Exist. 

     (a) FINRA Rule 2111 already limits concentration of NL REIT investments.  

FINRA Rule 2111 requires that a firm or associated person “have a reasonable basis to believe 
that a recommended transaction or investment strategy involving a security or securities is 
suitable for the customer, based on the information obtained through the reasonable diligence of 
the member or associated person to ascertain the customer’s investment profile.” The rule further 
explains that a “customer’s investment profile includes, but is not limited to, the customer’s age, 
other investments, financial situation and needs, tax status, investment objectives, investment 
experience, investment time horizon, liquidity needs, risk tolerance, and any other information 
the customer may disclose to the member or associated person in connection with such 
recommendation.” Given these qualitative factors that the broker-dealer must assess when 
determining that a particular investment strategy is reasonable for a customer, including factors 
such as the customer’s other investments, risk tolerance and liquidity needs, the likelihood of 
over-concentration in a manner that is not suitable for the customer is greatly diminished. 

      (b) Broker-Dealers already impose concentration limits on individual 
investments in NL REITs. 
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The IPA understands that each investor’s goals, financial situation and risk tolerance should be 
considered before investing and that NL REITs are not suitable for every investor. That said, the 
IPA believes that the financial advisor is best positioned to determine his or her client’s 
suitability for an investment through direct conversation with that client. Advisors determine 
whether and how much of any particular investment is right for a client. This determination 
varies from client to client. 

Furthermore, the oversight responsibility at the broker-dealer level extends to the proper 
implementation of alternative investments. This is typically accomplished through concentration 
limits as well as in-depth suitability reviews.39  This determination is not made by a simple 
percentage calculation, nor should it be, given the responsibility imposed on financial advisors. 

     (c) The IPA believes existing state requirements provide effective and 
sufficient protections for investors. 

A described above, unlike traded securities, most Public Programs are not only subject to SEC 
registration and review, and distribution oversight by FINRA, but are also subject to individual 
state-by-state reviews.  Approximately 25 of these states require merit reviews.  State regulators 
hold the authority to deny securities registration if the offering is deemed “unfair, unjust or 
inequitable.”  

State requirements include, among other things, the satisfaction of income and minimum net 
worth standards, and investors must receive receipt of the prospectus five days before a purchase 
is effective. Each of these items is further vetted by compliance personnel at their respective 
broker-dealer firms. In contrast, investments in traded securities settle three days after the trade, 
in some cases without the investor having time to review the final prospectus. 

    iii. Establishing Suitability for an Individual Investor is a Dynamic and Complex 
Process which is not Amenable to a Static, One-Variable Test. 

Establishing suitability and the concomitant financial capacity of an investor to commit a given 
level of funds to Public Program investments requires consideration of a wide variety of investor 
variables, including age, preferred investment strategy and objectives (e.g., aggressive growth, 
moderate growth, growth and income, income), current and anticipated tax situation, risk 
tolerance, investment experience, portfolio composition and diversification/concentration 
preferences, composition of personal balance sheet, current and future income and anticipated 
expenses, among others.  

                                                
39 It is noteworthy that a debate persists among investment professionals as to the relative merits of concentrated 
investing versus broad diversification following Modern Portfolio Theory. Concentrated investing practitioners 
(such as Warren Buffett, George Soros, Bill Ackman, Martin Whitman and even John Maynard Keynes) have 
recognized the role of concentrated investing in above-average wealth building. At least one study has shown that 
concentrated investing can increase portfolio return while reducing portfolio risk. Yeung et. Al. 2012 study cited by 
Lazard Asset Management. 
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The totality of these multi-faceted and dynamic considerations cannot be encapsulated in a static, 
one-variable test (i.e., percentage of net worth or liquid net worth that can be invested in a 
particular type of investment).  

    iv. The Creation of Regulations that Restrict the Economic Choices of Individuals 
and Impede the Efficient Flow of Capital Should be Undertaken Only When Preceded and 
Supported by Rigorous Research and Data Gathering. 

The need for regulations that restrict or abolish the public’s freedom of choice and impede the 
efficient competition for capital should be supported by demonstrable research and fact-based 
information. Establishing a one-size-fits-all-investors concentration limit (or even a flexible 
limit) should be based on quantitative analysis supporting the circumstances justifying such a 
limit, the magnitude of the limit, and the anticipated economic benefit and implicit costs of 
imposing such a limit. Such economic analysis and justification is required at the federal level, 
yet appears to be lacking in NASAA’s establishment of a proposed 10% limit and to what such 
limit applies.  The IPA has previously offered to participate in a joint task force to assist NASAA 
in assessing the need, economic costs and benefits of a Concentration Limit in a process 
consistent with the rigorous qualitative and quantitative analysis applied by other government 
agencies. The IPA reiterates its willingness to do so here. 

    v.  The Low Level of Over-Concentration Instances in the NL REIT Industry and 
the Successful Resolution of Such Rare Instances of Negative Behavior Should Significantly 
Temper The Perceived Need for Regulatory Restriction of Individual Choice. 

The regulatory trade-off between individual choice and freedom versus providing investor 
protection should be guided at least in part by the prevalence of the negative behavior being 
addressed and the investor’s recourse with respect to such negative behavior.  The IPA is not 
aware of any substantial data gathering and analysis that has been performed by NASAA to 
establish the extent of over-concentration practices in the industry or the resolution of those 
instances of negative behavior achieved through arbitration, litigation or regulatory enforcement.  

The IPA believes that the lack of such data calls into question the propriety of instituting 
regulatory restrictions on individual choice. 

    vi. Overly Restrictive Regulation Runs the Risk of the Unintended Consequence 
of Investors Embracing Products with Less Oversight and Greater, Rather than Less, Risk. 

Current federal and state regulatory regimes provide significantly more investor protections with 
respect to investments in Public Programs (which are all publicly registered, SEC-reporting 
entities) in comparison to investments in private placement securities. Significantly limiting the 
ability of an investor, guided by his or her professional advisor, to invest in NL REITs can have 
the unintended consequence of driving such investors to significantly less transparent, less 
regulated and therefore more risky private placements or internet crowd funding investments.   
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    vii. Investments in NL REITs have a Significant Positive Economic Impact 
Nationwide and within NASAA Member Jurisdictions in terms of Employment, Income and Tax 
Revenues. 

The capital formation in the NL REIT sector over the past 10 years has produced significant 
commercial real estate investment across the country, and in NASAA member states specifically. 
These investments support thousands of jobs in construction, health care facilities, apartment 
buildings, shopping centers, office buildings and hotels. (See Section III.A.vii above for an 
example of the economic impact of NL REITs in the jurisdictions of the Project Group 
members.) 

    viii. There are No Suitable Replacements for NL REIT Products, or the Value 
They Provide, Available to the Retail Investment Community. 

NL REITs provide value to investors in terms of diversification, low correlation with exchange 
traded equities and fixed income investments, and stable income. Whereas high-net-worth and 
institutional investors have the financial resources to make direct investments in commercial real 
estate and to access other alternatives to diversify their portfolios (see Section III.C.vi above 
regarding the composition of U.S. College and University Endowment Portfolios), average retail 
investors must rely on pooled investment vehicles. Yet, the only way for such investors to obtain 
these benefits within the context of a highly-regulated and transparent, public-reporting vehicle, 
is to invest in NL REITs. Overly severe limitations that restrict investors from accessing NL 
REITs would have two unintended consequences: 

• exposing individual investors to unnecessary market risk; and 

• motivating individual investors to invest in higher risk substitutes such as private 
placements, crowd funding and liquid alternatives. 

V. IPA Recommendation and Proposal For Amendment of the REIT Guidelines 

The following summarizes the IPA’s position and recommendations regarding the Proposed 
Amendment to the REIT Guidelines. 

A. Concentration Limit Provisions 

Although the IPA and its members believe consideration of the percentage of an investor’s net 
worth in a particular asset class is one appropriate consideration among several relevant factors 
for determinations of suitability, such determinations should be based on facts and circumstances 
specific to each individual investor. These factors go beyond net worth and income and may 
include such customer-specific considerations as risk tolerance, investment experience and 
sophistication, investment time-frame,  nature of wealth holdings (both liquid and illiquid), 
family situation and outlook, financial and lifestyle objectives, etc.  Further, as cited herein, 
when placing NL REITs, broker-dealers typically evaluate factors beyond net worth and income 
when considering the appropriate product concentrations for an individual investor. Therefore, 
the IPA believes that a one-size-fits-all-investors concentration limit as proposed is neither 
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necessary nor in the best interests of investors. The IPA also believes that the goal of any 
concentration limit should be diversification across investors’ entire portfolios, as opposed to 
merely their liquid portfolios. For this reason, among others cited herein, any concentration limit 
should be based on total net worth (excepting homes, home furnishings and automobiles) and not 
liquid net worth.  

If NASAA still wishes to proceed with an amendment to the REIT Guidelines reflecting the 
imposition of a concentration limit, then the IPA recommends that it delay such consideration 
until after the positive impact of the DOL Fiduciary Rule can be assessed and after the SEC 
proposes its fiduciary rules. 

If NASAA nevertheless intends to proceed now to amend the REIT Guidelines to include a 
concentration limit, the IPA believes the following provisions should form the standard: 

• The basis of the concentration limit is investor net worth (exclusive of home, home 
furnishing and automobiles) at the time of the investment in primary shares. The 
concentration limit should not be applied with respect to stock issuances pursuant to 
the NL REIT’s distribution reinvestment plan. 

• The concentration limit is applied solely to the investment in an individual NL REIT 
(exclusive of investments made via a distribution reinvestment plan) and not to all NL 
REIT investments and investments in Affiliates. 

• Section IV.B.5. of the Proposed Amendment should be revised to indicate that the 
sponsor or each person selling shares on behalf of the sponsor or REIT is obligated to 
determine that a purchase of shares meets the concentration limit for each 
shareholder, rather than the sponsor and each person selling shares on behalf of the 
sponsor or REIT. This is consistent with the two sentences in Section IV.B.4., which 
use “or” rather than “and.” 

• In lieu of concentration limits, the suitability portion of the REIT Guidelines should 
be amended to take into account access to a prudent amount of cash or liquid 
investments to cover unexpected emergencies. 

• The concentration limit should not be applied to persons deemed accredited investors 
under the income or net worth standard of Rule 501 of Regulation D. 

B. Process of Defining Concentration Limits 

If NASAA intends to amend the REIT Guidelines to include a concentration limit, only one 
concentration limit should apply to an investment in each NL REIT, and NASAA should not 
facilitate the modification of the uniform limit by permitting administrators to review various 
factors in order to establish a higher limit. Similarly, the amendment to the REIT Guidelines 
should make clear that the accredited investor exception applies to an investment in each NL 
REIT and is not subject to the various state administrators’ determination to allow the exception.  
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  C. Required Recordkeeping and Disclosures 

The IPA supports NASAA’s proposal that the prospectus should include disclosure that clarifies 
that application of the concentration limit to a particular sale of shares does not obviate the 
requirement to comply with other existing rules and requirements concerning the suitability of 
the investment.  However, the language of Section IV.A.3 of the Proposed Amendment could 
lead to confusion if added to a prospectus exactly as currently written.  For example, it is not 
clear to which rules NASAA is implicating with the reference to “existing administrative rules.”  
In the past, when the REIT Guidelines have included a requirement that particular disclosure be 
included in the prospectus, certain state administrators have required the language to be included 
in the prospectus verbatim, without any variance that may be required based on particular 
circumstances to clarify the language. Accordingly, the first sentence of Section IV.A.3 of the 
Proposed Amendments should be revised to read:  

 “Any PERSON selling SHARES on behalf of the SPONSOR or REIT shall 
adhere to the concentration limit disclosed in the PROSPECTUS.  In addition to 
compliance with the concentration limit requirement, any PERSON selling 
SHARES on behalf of the SPONSOR or REIT must also satisfy the suitability 
determination required under Section III.C. of this Statement of Policy and the 
rules of any self-regulatory organization concerning the sale of SHARES.” 

 
VI. CONCLUSION 

NL REITs effectively address the needs of retail investors and also contribute to the overall U.S. 
economy and to the employment, economies, and tax revenues of the various NASAA 
jurisdictions. The benefits of NL REITs parallel the benefits of many alternative investments 
available only to institutional and high net worth investors. NL REITs have been shown to 
perform well, enhance portfolio diversification, and improve the risk-adjusted return potential of 
an investment portfolio by adding a product in an asset class that does not correlate with the 
traded stock market. These benefits are of significant value to retail investors. The controls and 
requirements imposed upon those who distribute the NL REITs and on the products themselves 
(e.g., FINRA rules and existing REIT Guidelines requirements as to the suitability, expense 
limitations, related party transactions, disclosure, investor qualifications and suitability, 
maximum investment amounts, and merit state reviews) provide even higher standards than the 
regulatory standards placed on most other investment products that are not subject to any 
concentration limitations, many of which entail significantly more potential volatility and risk of 
capital loss than NL REITs. Most importantly, the recently enacted DOL Fiduciary Rule and the 
anticipated fiduciary rule to be issued by the SEC provide dramatically expanded investor 
protections and effectively eliminate the need for the imposition of a one-size-fits-all-investors, 
fixed concentration limit and the corresponding regulatory imposition of limitations on the 
ability of investors and their financial advisors to create the most appropriate investment 
portfolio.   
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For all the reasons set forth above, the IPA urges NASAA to seriously consider the industry 
recommendations contained herein at Section V. Further, the IPA renews its offer to form a joint 
task force to address issues related to the amendment of the REIT Guidelines and future 
undertakings to improve the quality of investment products and advance the interests of 
individual investors.  

 
Respectfully submitted, 

 
Anthony J. Chereso 
President & CEO, Investment Program Association 

 
cc: Judith Shaw, NASAA President 
 Mike Rothman, President-Elect 
 William Beatty, Past-President 
 Gerald Rome, Treasurer 
 Diana Foley, Secretary 
 Kevin Anselm, Director 
 Joseph Borg, Director 
 Kelly Gorman, Director 
 John Morgan, Director 
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Appendix A 

Overview of Publicly Registered, Non-Listed Real Estate Investment Trusts 

NL REITs are investment vehicles, typically in the form of a trust or corporation that directly 
invest primarily in real estate and/or real estate-related loans.  Equity NL REITs own, manage, 
and lease income-producing commercial real estate in nearly all property sectors, including 
office, industrial, apartment, retail, health care, self-storage, data center, and hotel.  Mortgage NL 
REITs provide debt financing to the owners of commercial real estate.  NL REITs are subject to 
the same federal tax requirements that an exchange-listed REIT must meet, including 
requirements relating to the composition of their investment portfolios and the requirement that 
they distribute at least 90% of taxable income to shareholders annually. 

Investors in NL REITs generally receive regular cash distributions, typically over a five to ten-
year holding period.  In addition to providing current income, NL REITs can provide growth of 
capital through appreciation of their real estate investments, which growth is realized upon the 
provision of full liquidity to investors through either listing of the NL REIT on a national 
securities exchange, merger, or sale of the assets.  Individual retail and retirement investors 
purchase shares of NL REITs to implement the same strategy used by institutional investors to 
diversify financial asset portfolios, because NL REITs have historically exhibited low correlation 
with public equity markets.  NL REITs can also provide a hedge against inflation and rising 
interest rates superior to that of most fixed income investments that do not provide for any 
potential appreciation of the capital invested or the opportunity for increases in regular cash 
distributions.  Moreover, NL REITs have shown a lower correlation to public equity markets 
than listed REITs, so NL REITs provide superior diversification against market swings.  
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Mark Stewart, Counsel 
NASAA 
750 First Street, NE, Suite 1140 
Washington, DC 20002 
 
Re:  Request for Comments regarding the Proposed Amendments to the NASAA Statement of 

Policy Regarding Real Estate Investment Trusts 
 
Dear Mr. Pieciak, Mr. Heuerman, Ms. Coverman, and Mr. Stewart: 
 
The Public Non-Listed REIT Council (PNLR Council) of the National Association of Real 
Estate Investment Trusts (NAREIT) submits the following comments with respect to the North 
American Securities Administrators Association (NASAA) proposed amendments to the 
Statement of Policy Regarding Real Estate Investment Trusts (the proposed PNLR Guidelines). 
The PNLR Council appreciates the opportunity to comment on this proposed amendment to the 
PNLR Guidelines. 
 
The PNLR Council supports the NASAA’s goal of ensuring that the best interests of an investor 
are paramount to broker-dealers and financial advisors when recommending investment in 
PNLRs and that PNLRs are recommended only to the extent that they are suitable investments 
that provide value consistent with the investor’s goals. 
 
However, we have a number of specific concerns about the negative effect the one-size-fits-all 
approach of the 10% concentration limit would have on the availability of investments, not 
limited to PNLRs, used by investors to diversify portfolios. In addition to our specific comments 
below, we want to associate ourselves with, and formally endorse, the comment letters filed by 
the Investment Program Association and the U.S. Chamber of Commerce. These letters raise 
important concerns on this issue that NASAA should consider before finalizing the proposed 
PNLR Guidelines.    
 
About PNLRs 
 
PNLRs are public companies the securities of which are registered with the SEC, though not 
listed on a stock exchange. PNLRs own, manage and lease investment-grade, income-producing 
commercial real estate in nearly all property sectors. PNLRs are subject to IRS requirements that 
include distributing all of their taxable income to shareholders annually in order to be subject to a 
single level of taxation, and must make regular SEC disclosures, including quarterly and yearly 
financial reports, which are publicly available through the SEC’s EDGAR database. Interests in a 
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PNLR are public offerings, exchanged primarily through broker-dealers registered with and 
regulated by the SEC, the Financial Industry Regulatory Association (“FINRA”), and the 
relevant state securities regulatory authorities.   
 
PNLRs help build diversified portfolios for investors. Typically paying meaningful dividends 
due to the IRS REIT distribution requirements, PNLRs also provide the potential for moderate, 
long-term capital appreciation. As the leases, rents, properties and other underlying investments 
have tended to be responsive to inflation, PNLRs generally offer the potential for some 
protection from inflation risks. Further, PNLRs potentially provide an additional source of 
portfolio diversification because their investment returns reflect the performance of income-
producing real estate, which typically has been only moderately correlated with the returns of 
other assets over long investment horizons. 
 
As with mutual funds or any other pooled investment, there are a variety of fees charged in 
connection with PNLRs that are reflected in net returns and clearly disclosed in the prospectus, 
which is publicly available from the SEC. These fees have recently become even more 
transparent to PNLR shareholders since April 2016 when FINRA Rule 2310 and NASD Rule 
2340 became effective. Industry practice has also evolved so that some in the industry are 
offering daily net asset value (NAV) PNLRs that offer the shareholder increased liquidity and 
new share classes that have markedly lowered initial distribution fees than the products that were 
generally offered by PNLRs in the past. 
 
Moreover, the DOL Fiduciary Rule, which will begin to take effect in April 2017 and become 
fully effective on January 1, 2018, imposes a fiduciary standard on investment advice related to 
retirement savings. The rule will apply to all advisors providing advice to investors in qualified 
retirement plans, including IRAs and will impose signification additional measures to ensure that 
the best interests of the investor are paramount to an advisor recommending an investment, 
including PNLRs. 
 
Specific Concerns with the Proposed PNLR Guidelines 
 
The PNLR Council is concerned that the PNLR Guidelines would prevent many investors from 
having the ability to gain the sufficient exposure to the real estate industry that can play an 
important role in diversifying investment portfolios. The PNLR Guidelines would impose a 
concentration limit of 10 percent of an investor’s liquid net worth to the investor’s aggregate 
investment in PNLRs and their affiliates. The PNLR Guidelines also include new record keeping 
requirements and obligations for the PNLR sponsors and investment advisors. The new 
concentration limit could be adjusted by an Administrator to be either higher or lower than 10 
percent and is imposed in addition to existing suitability requirements.   
 
We are particularly concerned with the concentration limit which does not recognize the investor 
level assessment that can best be accomplished by the investor’s broker-dealer or financial 
advisor. We recognize that NASAA published the proposed amendments to the PNLR 
Guidelines before the DOL rule was finalized. We respectfully request that NASAA consider the 
impact of the new DOL Fiduciary rule is likely to have with respect to the level of analysis and 
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care that will be taken by a financial advisor in assessing whether to recommend an investment 
in a PNLR. The investor’s situation and goals will be assessed by the financial advisor at a level 
that is more finely tuned and appropriate than a broad brush set percentage limitation on 
concentration. A mandated concentration limit of 10 percent may even confuse investors and 
drive some to increase their exposure to PNLRs to the concentration limit when a lower exposure 
is more appropriate. In addition, there has been no regulatory finding that a 10 percent 
concentration limit on PNLR investing would be in the best interest of investors. We urge 
NASAA to eliminate the concentration limit.   
 
If, however, NASAA, chooses to retain the concentration limit, at a minimum, it should be 
calculated with respect to a broader base of investor assets and exclude products of PNLR 
affiliates from the equation. The other financial assets of the investor should be taken into 
account in addition to the investor’s liquid assets so that the concentration limit does not 
unnecessarily impair the diversification of the investor’s portfolio. Also, including PNLR 
affiliates in the basket of investments covered by the concentration percentage arbitrarily 
imposes limits on additional investment opportunities for which there has been no showing that 
concentration limits are beneficial or necessary for the investor. 
 
The PNLR Guidelines also includes a requirement that both the sponsor and the person selling 
shares make every reasonable effort that the purchase of shares meets the concentration limit of 
the investor. As a practical matter, this is best performed by the broker-dealers selling the shares 
to the investor as the broker-dealer is in the most direct relationship with the investor. As the 
concentration limit calculation necessarily includes the evaluation of the investor’s other assets, 
requiring the sponsor to assure that the limit is satisfied would require the sponsor to collect 
information on the investor’s other assets, information that the investor would likely justifiably 
be hesitant to share with the sponsor. The timing of the calculation should also be limited to the 
time of the initial investment so that continuous evaluation of the market valuation of the 
investor’s total assets, a burdensome requirement for the investor, not be required. 
 
PNLRs are already subject to significant, and increasing, regulatory regimes. PNLRs are 
transparent public companies registered with the SEC that provide annual and quarterly 
reporting. In public offerings, PNLRs provide a prospectus describing the fees, risks, investment 
strategies and other material information for advisors and investors to make informed decisions. 
While they are not traded on an exchange, and thus do not have a daily market price, PNLRs are 
not illiquid since PNLR shares can trade on a secondary market and many of the newer offerings 
contain redemption choices. Further, the terms and conditions under which distributions are 
made are clearly disclosed, as are any redemption fees or other charges.  
 
In closing, we believe that the proposed NASAA concentration limitation would impair 
investor’s ability to diversify their portfolios and have sufficient access to this important 
investment option. 
 
The PNLR Council looks forward to working with the NASAA as it continues its efforts on this 
project. We would be pleased to answer any questions NASAA may have regarding PNLRs or 
the new regulatory requirements relevant to the industry today. We appreciate your consideration 
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of our comments, and please feel free to contact me if you would like to discuss our positions in 
greater detail. 
 

Respectfully submitted, 
 

Executive Committee 
NAREIT PNLR Council 
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NASAA Legal Department 
Mark Stewart, Counsel 
NASAA 
750 First Street, NE, Suite 1140 
Washington, DC 20002 
 
Re:  Request for Comments regarding the Proposed Amendments to the 
NASAA Statement of Policy Regarding Real Estate Investment Trusts 
 
Dear Mr. Stewart: 
 
Thank you for the opportunity to review the North American Securities 
Administrators Association (NASAA) proposed amendments to the Statement of 
Policy Regarding Real Estate Investment Trusts.  
 
NAREIT’s Public Non-Listed REIT (PNLR) Council shares the NASAA’s goal 
of ensuring that the best interests of investors are paramount to broker-dealers 
and financial advisors when recommending investment in PNLRs and that 
PNLRs are recommended only to the extent that they are suitable investments 
that provide value consistent with the investor’s goals. However, NAREIT’s 
PNLR Council believes that this goal is best achieved without a one-size-fits-all 
concentration limit on investors’ ability to access to the full range of investment 
products available.     
 
About REITs: 
 
REITs were established by Congress in 1960 to enable all Americans to enjoy 
the benefits of investment in real estate. There are two main types of REITs, 
generally referred to as equity REITs and mortgage REITs. Equity REITs invest 
in “bricks and mortar” real estate by acquiring leasable space in properties, such 
as apartments, shopping malls, office buildings, and other properties, and 
collecting rents from their tenants. Mortgage REITs primarily invest in 
mortgages and mortgage-backed securities, providing financing for residential 
and commercial properties. More than 2 million single-family homes are 
estimated to be currently financed by mortgages owned by mortgage REITs.  
 
REITs in the United States may be public companies whose securities are 
registered with the Securities and Exchange Commission (SEC) and listed on an 
established stock exchange (so-called Listed REITs); public companies whose 
securities are registered with the SEC, but which are not listed on an established 
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stock exchange (so-called, “Public Non-Listed REITS” or PNLRs); or private companies. At the 
end of September 2016, 321 REITs were registered with the SEC, and 223 of these REITs were 
Listed REITs on established U.S. stock exchanges, primarily the New York Stock Exchange 
(NYSE). 
 
Like Listed REITs, PNLRs own, manage and lease investment-grade, income-producing 
commercial real estate in nearly all property sectors. PNLRs are subject to the same IRS 
requirements that a Listed REIT must meet, including distributing all of their taxable income to 
shareholders annually to be subject to a single level of taxation. In addition, PNLRs are required 
to make regular SEC disclosures, including quarterly and yearly financial reports. All of these 
PNLR filings are publicly available through the SEC’s EDGAR database. PNLRs are primarily 
sold by broker-dealers registered with, and regulated by, the SEC, the Financial Industry 
Regulatory Association (FINRA) and the relevant state securities regulatory authorities. 
 
Private REITs are not traded on stock exchanges or registered with the SEC. They are regulated 
by the SEC, and are sold to accredited investors under Regulation D and to qualified institutional 
buyers (QIBs) under Rule 144A.   
 
About NAREIT: 
 
The National Association of Real Estate Investment Trusts (“NAREIT”) is the worldwide voice 
for REITs and real estate companies with interests in U.S. real estate and capital markets. 
NAREIT’s members are REITs and other real estate businesses throughout the world that own, 
operate and finance commercial and residential real estate. 
 
PNLRs participate at NAREIT primarily through the Public Non-Listed REIT Council (the 
PNLR Council), which consists of 41 NAREIT PNLR corporate members. The mission of the 
PNLR Council is to advise NAREIT’s Executive Board on matters of interest and importance to 
PNLRs. 
 
NAREIT’s PNLR Council has carefully reviewed the NASAA proposed amendments to the 
Statement of Policy Regarding Real Estate Investment Trusts and has developed the attached 
comment letter for submission and consideration by NASAA. The NAREIT PNLR Council 
looks forward to working with NASAA as it continues its work on this project, and would be  
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pleased to answer any questions NASAA may have. 
 
Please feel free to contact me if you would like to discuss the Council’s positions in greater 
detail. 
 
Respectfully submitted, 
 

 
Steven A. Wechsler 
President & CEO 
 
 

cc: Mr. Michael Pieciak , Chair of the Corporation Finance Section 
Mr. Mark Heuerman, Chair of Direct Participation Programs Policy Project Group 
Ms. Anya Coverman, NASAA Deputy Director of Policy and Associate General Counsel 
Mr. Mark Stewart, NASAA Counsel 

 



October 18, 2016 
 
        
NASAA Legal Department 
Mark Stewart, Counsel 
NASAA 
750 First Street, NE, Suite 1140 
Washington, DC 20002 
 
Re:  Request for Comments regarding the Proposed Amendments to the NASAA Statement of 

Policy Regarding Real Estate Investment Trusts 
 
Dear Mr. Stewart: 
 
The Public Non-Listed REIT Council (PNLR Council) of the National Association of Real 
Estate Investment Trusts (NAREIT) submits the following comments with respect to the North 
American Securities Administrators Association (NASAA) proposed amendments to the 
Statement of Policy Regarding Real Estate Investment Trusts (the proposed PNLR Guidelines). 
The PNLR Council appreciates the opportunity to comment on this proposed amendment to the 
PNLR Guidelines. 
 
The PNLR Council supports the NASAA’s goal of ensuring that the best interests of an investor 
are paramount to broker-dealers and financial advisors when recommending investment in 
PNLRs and that PNLRs are recommended only to the extent that they are suitable investments 
that provide value consistent with the investor’s goals. 
 
However, we have a number of specific concerns about the negative effect the one-size-fits-all 
approach of the 10% concentration limit would have on the availability of investments, not 
limited to PNLRs, used by investors to diversify portfolios. In addition to our specific comments 
below, we want to associate ourselves with, and formally endorse, the comment letters filed by 
the Investment Program Association and the U.S. Chamber of Commerce. These letters raise 
important concerns on this issue that NASAA should consider before finalizing the proposed 
PNLR Guidelines.    
 
About PNLRs 
 
PNLRs are public companies the securities of which are registered with the SEC, though not 
listed on a stock exchange. PNLRs own, manage and lease investment-grade, income-producing 
commercial real estate in nearly all property sectors. PNLRs are subject to IRS requirements that 
include distributing all of their taxable income to shareholders annually in order to be subject to a 
single level of taxation, and must make regular SEC disclosures, including quarterly and yearly 
financial reports, which are publicly available through the SEC’s EDGAR database. Interests in a 
PNLR are public offerings, distributed primarily through broker-dealers registered with and 
regulated by the SEC, the Financial Industry Regulatory Association (“FINRA”), and the 
relevant state securities regulatory authorities.   
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PNLRs help build diversified portfolios for investors. Typically paying meaningful dividends 
due to the IRS REIT distribution requirements, PNLRs also provide the potential for moderate, 
long-term capital appreciation. As the leases, rents, properties and other underlying investments 
have tended to be responsive to inflation, PNLRs generally offer the potential for some 
protection from inflation risks. Further, PNLRs potentially provide an additional source of 
portfolio diversification because their investment returns reflect the performance of income-
producing real estate, which typically has been only moderately correlated with the returns of 
other assets over long investment horizons. 
 
As with mutual funds or any other pooled investment, there are a variety of fees charged in 
connection with PNLRs that are reflected in net returns and clearly disclosed in the prospectus, 
which is publicly available from the SEC. These fees have recently become even more 
transparent to PNLR shareholders since April 2016 when FINRA Rule 2310 and NASD Rule 
2340 became effective. Industry practice has also evolved so that some in the industry are 
offering daily net asset value (NAV) PNLRs that offer the shareholder increased liquidity and 
new share classes that have markedly lowered initial distribution fees than the products that were 
generally offered by PNLRs in the past. 
 
Moreover, the DOL Fiduciary Rule, which will begin to take effect in April 2017 and become 
fully effective on January 1, 2018, imposes a fiduciary standard on investment advice related to 
retirement savings. The rule will apply to all advisors providing advice to investors in qualified 
retirement plans, including IRAs and will impose signification additional measures to ensure that 
the best interests of the investor are paramount to an advisor recommending an investment, 
including PNLRs. 
 
Specific Concerns with the Proposed PNLR Guidelines 
 
The PNLR Council is concerned that the PNLR Guidelines would prevent many investors from 
having the ability to gain the sufficient exposure to the real estate industry that can play an 
important role in diversifying investment portfolios. The PNLR Guidelines would impose a 
concentration limit of 10 percent of an investor’s liquid net worth to the investor’s aggregate 
investment in PNLRs and their affiliates. The PNLR Guidelines also include new record keeping 
requirements and obligations for the PNLR sponsors and investment advisors. The new 
concentration limit could be adjusted by an Administrator to be either higher or lower than 10 
percent and is imposed in addition to existing suitability requirements.   
 
We are particularly concerned with the concentration limit which does not recognize the investor 
level assessment that can best be accomplished by the investor’s broker-dealer or financial 
advisor. We recognize that NASAA published the proposed amendments to the PNLR 
Guidelines before the DOL rule was finalized. We respectfully request that NASAA consider the 
impact of the new DOL Fiduciary rule is likely to have with respect to the level of analysis and 
care that will be taken by a financial advisor in assessing whether to recommend an investment 
in a PNLR. The investor’s situation and goals will be assessed by the financial advisor at a level 
that is more finely tuned and appropriate than a broad brush set percentage limitation on 
concentration. A mandated concentration limit of 10 percent may even confuse investors and 

http://finra.complinet.com/en/display/display_main.html?rbid=2403&element_id=8469
https://www.reit.com/sites/default/files/media/PDFs/Final%20Fiduciary%20Rule%20in%20the%20Federal%20Register%20(4-8-16).pdf
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drive some to increase their exposure to PNLRs to the concentration limit when a lower exposure 
is more appropriate. In addition, there has been no regulatory finding that a 10 percent 
concentration limit on PNLR investing would be in the best interest of investors. We urge 
NASAA to eliminate the concentration limit.   
 
If, however, NASAA, chooses to retain the concentration limit, at a minimum, it should be 
calculated with respect to a broader base of investor assets and exclude products of PNLR 
affiliates from the equation. The other financial assets of the investor should be taken into 
account in addition to the investor’s liquid assets so that the concentration limit does not 
unnecessarily impair the diversification of the investor’s portfolio. Also, including PNLR 
affiliates in the basket of investments covered by the concentration percentage arbitrarily 
imposes limits on additional investment opportunities for which there has been no showing that 
concentration limits are beneficial or necessary for the investor. 
 
The PNLR Guidelines also include a requirement that both the sponsor and the person selling 
shares make every reasonable effort that the purchase of shares meets the concentration limit of 
the investor. As a practical matter, this is best performed by the broker-dealers selling the shares 
to the investor as the broker-dealer is in the most direct relationship with the investor. As the 
concentration limit calculation necessarily includes the evaluation of the investor’s other assets, 
requiring the sponsor to assure that the limit is satisfied would require the sponsor to collect 
information on the investor’s other assets, information that the investor would likely justifiably 
be hesitant to share with the sponsor. The timing of the calculation should also be limited to the 
time of the initial investment so that continuous evaluation of the market valuation of the 
investor’s total assets, a burdensome requirement for the investor, not be required. 
 
PNLRs are already subject to significant, and increasing, regulatory regimes. PNLRs are 
transparent public companies registered with the SEC that provide annual and quarterly 
reporting. In public offerings, PNLRs provide a prospectus describing the fees, risks, investment 
strategies and other material information for advisors and investors to make informed decisions. 
While they are not traded on an exchange, and thus do not have a daily market price, PNLR 
shares can trade on a secondary market and many of the newer offerings contain redemption 
choices. Further, the terms and conditions under which distributions are made are clearly 
disclosed, as are any redemption fees or other charges.  
 
In closing, we believe that the proposed NASAA concentration limitation would impair 
investor’s ability to diversify their portfolios and have sufficient access to this important 
investment option. 
 
The PNLR Council looks forward to working with the NASAA as it continues its efforts on this 
project. We would be pleased to answer any questions NASAA may have regarding PNLRs or 
the new regulatory requirements relevant to the industry today. We appreciate your consideration 
of our comments, and please feel free to contact us if you would like to discuss our positions in 
greater detail. 
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Respectfully submitted, 
 

Executive Committee 
NAREIT PNLR Council 

 

CHAIR: Daniel L. Goodwin 
Chairman and CEO, The Inland Real Estate Group, Inc. 

 
Robert S. Aisner     Sherri W. Schugart  
CEO, Behringer   Senior Managing Director/CEO, 

Hines Interests Limited Partnership 
  

John E. Carter      Michael A. Seton  
 CEO, Carter Validus     CEO, Carter Validus 

 
Jeffrey L. Johnson     Kevin A. Shields 
CEO, Dividend Capital    CEO, Griffin Capital Corporation 
 
Charles J. Schreiber     Thomas K. Sittema 
Chairman & CEO, KBS Realty Advisors  CEO, CNL Financial Group 
 
 

 

cc: Mr. Michael Pieciak , Chair of the Corporation Finance Section 
Mr. Mark Heuerman, Chair of Direct Participation Programs Policy Project Group 
Ms. Anya Coverman, NASAA Deputy Director of Policy and Associate General Counsel 
Mr. Mark Stewart, NASAA Counsel 
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NOTICE OF REQUEST FOR PUBLIC COMMENT REGARDING A 
PROPOSED STATEMENT OF POLICY REGARDING 

THE USE OF ELECTRONIC OFFERING DOCUMENTS AND 
ELECTRONIC SIGNATURES 

 
October 3, 2016 

 
The Corporation Finance Section of the North American Securities Administrators Association 
(“NASAA”) is requesting public comment on a proposed Statement of Policy Regarding Use of 
Electronic Offering Documents and Electronic Signatures (“Statement of Policy”). This proposal 
is a second request for public comment following the feedback received from the Electronic 
Initiatives proposal released for public comment in May of 2016.  
 
Comments are due by November 2, 2016.  To facilitate consideration of comments, please send 
comments to Bill Beatty (Bill.Beatty@dfi.wa.gov), Chair of the Corporation Finance Section; 
Dan Matthews (Dan.Matthews@dfi.wa.gov), Chair of Business Organizations and Accounting 
Project Group; Anya Coverman (nasaacomments@nasaa.org), Deputy Director of Policy and 
Associate General Counsel; and Mark Stewart (nasaacomments@nasaa.org), Counsel at the 
NASAA Corporate Office. We encourage, but do not require, comments to be submitted by e-
mail. Hard copy comments may be submitted at the address below. 
 
NASAA Legal Department 
Mark Stewart, Counsel 
NASAA 
750 First Street, NE, Suite 1140 
Washington, DC 20002 
 
Note: After the comment period has closed, NASAA will post to its website the public 
comments it receives as submitted by the authors. Parties should therefore only submit 
information that they wish to make publicly available. Further, the following notice will appear 
on NASAA’s website where comments are posted: NASAA, its agents, and employees accept no 
responsibility for the content of the comments posted on this Web page. The views, expressions, 
and opinions expressed in the comments are solely those of the author(s). 
 
Discussion and Analysis 
 
The NASAA Corporation Finance Section Committee has drafted a proposed Statement of 
Policy Regarding Use of Electronic Offering Documents and Electronic Signatures.  

As technology continues to progress and permeate through more aspects of the securities 
industry, it has become increasingly important for state regulators to address the appropriate use 
of technology when conducting a securities offering. Several issuers have begun implementing 
technologies that allow prospective investors to receive electronic offering documents and 
electronic subscription agreements, as well as the ability to execute these documents using an 
electronic signature. These issuers have sought relief through various methods, including 

mailto:Bill.Beatty@dfi.wa.gov
mailto:Dan.Matthews@dfi.wa.gov
mailto:nasaacomments@nasaa.org
mailto:nasaacomments@nasaa.org
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requesting no-action relief, to receive state approval of these initiatives. As more issuers seek to 
implement similar programs, the Section is proposing this Statement of Policy to provide a tool 
that allows NASAA jurisdictions to establish uniform guidelines to govern these initiatives and 
to streamline the process for industry participants. 

This proposed Electronic Initiatives Statement of Policy addresses the requirements and 
restrictions to which an issuer is subject to should they choose to engage in an electronic 
initiative, such as providing offering documents and/or subscription agreements electronically, as 
well as allowing these documents to be executed using an electronic signature.  

As part of drafting the Statement of Policy, several sources were considered, including Securities 
and Exchange Commission Release No. 34-519821; Securities Act Releases 7233,2 7288,3 and 
7856;4 FINRA Interpretive Letter to Jeffrey W. Kilduff, Esq., O'Melveny & Myers, LLP (July 5, 
2001);5 NASAA Statement of Policy Regarding Electronic Delivery of Franchise Disclosure 
Documents;6 no action requests and other correspondence from a variety of law firms 
representing securities issuers; and input from several NASAA jurisdictions. 

The proposed Statement of Policy Regarding Use of Electronic Offering Documents and 
Electronic Signatures is attached as Exhibit A. 

 

 

  

                                                           
1 SEC Securities Exchange Act of 1934 Release No. 51982 (July 7, 2005), Available at: 
https://www.sec.gov/litigation/suspensions/34-51982.pdf  
2 60 Fed. Reg. 53467 (October 6, 1995), Available at: https://www.sec.gov/rules/concept/33-7233.txt  
3 61 Fed. Reg. 24651 (May 15, 1996), Available at: https://www.sec.gov/rules/concept/33-7288.txt    
4 65 Fed. Reg. 25843 (April 28, 2000), Available at: http://www.sec.gov/rules/concept/34-42728.htm  
5 FINRA Interpretive Letter to Jeffrey W. Kilduff, Eaq, O’Melveny & Meyers, LLP, dated July 5, 2001, from Nancy 
Libin, FINRA Assistant General Counsel (regarding electronic signatures: request for interpretive letter NASD 
Rules 3010(d) and 3110(c)(1)(C)), Available at:  https://www.finra.org/industry/interpretive-letters/july-5-2001-
1200am  
6 NASAA Statement of Policy Regarding Electronic Delivery of Franchise Disclosure Documents (September 14, 
2003), Available at: http://www.nasaa.org/wp-content/uploads/2011/07/34-
Electronic_Delivery_Franchise_Disclosure.pdf  

https://www.sec.gov/litigation/suspensions/34-51982.pdf
https://www.sec.gov/rules/concept/33-7233.txt
https://www.sec.gov/rules/concept/33-7288.txt
http://www.sec.gov/rules/concept/34-42728.htm
https://www.finra.org/industry/interpretive-letters/july-5-2001-1200am
https://www.finra.org/industry/interpretive-letters/july-5-2001-1200am
http://www.nasaa.org/wp-content/uploads/2011/07/34-Electronic_Delivery_Franchise_Disclosure.pdf
http://www.nasaa.org/wp-content/uploads/2011/07/34-Electronic_Delivery_Franchise_Disclosure.pdf
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NASAA STATEMENT OF POLICY REGARDING 

USE OF ELECTRONIC OFFERING DOCUMENTS 

AND ELECTRONIC SIGNATURES 

I. TEXT OF PROPOSED POLICY REGARDING USE OF ELECTRONIC OFFERING 

DOCUMENTS AND SUBSCRIPTION AGREEMENTS 

A. An issuer of securities or agent acting on behalf of the issuer may deliver Offering 

Documents over the Internet or by other electronic means, or in machine-readable format, 

provided: 

1. each Offering Document:

a. is prepared, updated, and delivered in a manner consistent and in

compliance with state and federal securities laws;

b. satisfies the formatting requirements applicable to printed documents,

such as font size and typeface, and which is identical in content to the

printed version (other than electronic instructions and/or procedures as

may be displayed on the electronic format);

c. is delivered as a single, integrated document or file; when delivering

multiple Offering Documents, the documents must be delivered together

as a single package or list;

d. where a hyperlink to documents or content that is external to the offering

documents is included, provides notice to investors or prospective

investors that the document or content being accessed is provided by an

external source; and

e. is delivered in an electronic format that intrinsically enables the recipient

to store, retrieve, and print the documents;

AND 

2. the issuer or agent acting on behalf of the issuer:

a. obtains informed consent from the investor or prospective investor to

receive Offering Documents electronically;

b. ensures that the investor or prospective investor receives timely, adequate,

and direct notice when an electronic Offering Document has been

delivered;

c. employs safeguards to ensure that delivery of Offering Documents

occurred at or before the time required by law in relation to the time of

sale; and

d. maintains evidence of delivery by keeping records of its electronic

delivery of Offering Documents and makes those records available on

demand by the securities administrator.

B. Subscription agreements may be provided by an issuer or agent acting on behalf of the 

issuer electronically for review and completion, provided the subscription process is 



administered in a manner that is similar to the administration of subscription agreements 

in paper form, as follows:  

1. before completion of any subscription agreement, the issuer or agent acting on

behalf of the issuer must: (i) review all documentation with the prospective

investor, (ii) discuss investment options dependent upon suitability, and (iii)

review the documents and instructions on how to complete the subscription

agreement;

2. mechanisms are established to ensure a prospective investor reviews all required

disclosures and scrolls through the document in its entirety prior to initialing

and/or signing; and

3. unless otherwise allowed by the securities administrator, a single subscription

agreement is used to subscribe a prospective investor in no more than one

offering.

C. In the event of discovery of a Security Breach at any time in any jurisdiction, the issuer or 

its agents, as appropriate, will take prompt action to (i) identify and locate the breach, (ii) 

secure the affected information, (iii) suspend the use of the particular device or 

technology that has been compromised until information security has been restored, and 

(iv) provide notice of the security breach to any investor whose confidential personal 

information has been improperly accessed in connection with the security breach and to 

the securities administrator of each state in which an affected investor resides. 

Compliance with this section after the discovery of a Security Breach, or any other 

breach of personal information, shall not substitute or in any way affect other 

requirements or obligations, including notification, imposed on an issuer or its agents 

pursuant to applicable laws, regulations, or standards.  

D. Delivery requires that the offering documents be conveyed to and received by the 

investor or prospective investor, or that the storage media in which the offering 

documents are stored be physically delivered to the investor or prospective investor in 

accordance with subsection (A)(1). 

E. Each electronic document shall be preceded by or presented concurrently with the 

following notice: “Clarity of text in this document may be affected by the size of the 

screen on which it is displayed.” 

F. Informed consent to receive offering documents electronically pursuant to (A)(2)(a) in 

this section may be obtained in connection with each new offering, or by an agent acting 

on behalf of the issuer.1  The investor may revoke this consent at any time by informing 

the party to whom the consent was given, or, if such party is no longer available, the 

issuer. 

G. Investment opportunities shall not be conditioned on participation in the electronic 

offering documents and subscription agreements initiative. 

1 SEC Release No. 34-42728 provides the following guidance with respect to informed consent: “Generally, a 

consent is considered to be informed when an investor is apprised that the document to be provided will be available 

through a specific electronic medium or source . . . and that there may be costs associated with delivery . . . . In 

addition, for a consent to be informed an investor must be apprised of the time and scope parameters of the consent.” 



H. Investors or prospective investors who decline to participate in an electronic offering 

documents and subscription agreements initiative shall not be subjected to higher costs—

other than the actual direct cost of printing, mailing, processing, and storing offering 

documents and subscription agreements—as a result of their lack of participation in the 

initiative, and no discount shall be given for participating in an electronic offering 

documents and subscription agreements initiative. 

I. Entities participating in an electronic initiative shall maintain, and shall require 

participating underwriters, dealer-managers, placement agents, broker-dealers, and/or 

other selling agents to maintain, written policies and procedures covering the use of 

electronic offering documents and subscription agreements.  

J. Entities and their contractors and agents having custody and possession of electronic 

offering documents, including electronic subscription agreements, shall store them in a 

non-rewriteable and non-erasable format. 

K. This section does not change or waive any other requirement of law concerning 

registration or presale disclosure of securities offerings. 

II. TEXT OF PROPOSED POLICY REGARDING USE OF ELECTRONIC

SIGNATURES

A. An issuer of securities or agent acting on behalf of the issuer may provide for the use of

electronic signatures provided:

1. The process by which electronic signatures are obtained:

a. will be implemented in compliance with the Electronic Signatures in

Global and National Commerce Act (“Federal E-Sign”) and the Uniform

Electronic Transactions Act, including an appropriate level of security and

assurances of accuracy, and where applicable, required federal disclosures;

b. will employ an authentication process to establish signer credentials and

security features that protect signed records from alteration; and

c. will provide for retention of electronically signed documents in

compliance with applicable laws and regulations, by either the issuer or

agent acting on behalf of the issuer;

2. An investor or prospective investor shall expressly opt-in to the electronic

signature initiative, and participation may be terminated at any time; and

3. Investment opportunities shall not be conditioned on participation in the

electronic signature initiative.

B. Entities that participate in an electronic signature initiative shall maintain, and shall 

require underwriters, dealer-managers, placement agents, broker-dealers, and other 

selling agents to maintain, written policies and procedures covering the use of electronic 

signatures.  

C. An election to participate in an electronic signature initiative pursuant to (A)(2) in this 

section may be obtained in connection with each new offering, or by an agent acting on 

behalf of the issuer.  The investor may revoke this consent at any time by informing the 

party to whom the consent was given, or, if such party is no longer available, the issuer. 



III. DEFINITIONS OF TERMS USED IN PROPOSED POLICY REGARDING USE OF

ELECTRONIC OFFERING DOCUMENTS AND ELECTRONIC SIGNATURES

A. The following terms are defined for purposes of this Statement of Policy:

1. “Offering documents” include, but are not limited to, the registration statement,

prospectus, applicable agreements, charter, by-laws, opinion of counsel and other

opinions, specimen, indenture, consent to service of process and associated

resolution, sales materials, subscription agreement, and applicable exhibits.

2. “Sales materials” include only those materials to be used in connection with the

solicitation of purchasers of the securities approved as sales literature or other

related materials by the SEC, FINRA, and the States, as applicable.

3. “Security Breach” shall mean the unauthorized accessing, viewing, acquisition, or

disclosure of any data that compromises the security or confidentiality of

confidential personal information maintained by the person or business; provided,

however, that for this purpose a “security breach” shall relate only to a system,

technology, or process that is used in connection with or introduced into a

securities offering in order to implement the use of electronic offering documents

and/or electronic signatures.
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Public Non-Listed REIT Fundraising 
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Quarterly Liquidity Events 
2013 thru 2016 

Monetizations 

2013 - Q1 $2,235.0 2015 - Q1 $3,872.1 

2013 - Q2 8,949.4 2015 - Q2 5,024.6 

2013 - Q3 1,946.8 2015 - Q3 909.7 

2013 - Q4 3,196.8 2015 - Q4 3,066.5 

2014 - Q1 4,543.7 2016 - Q1        329.9 

2014 - Q2 4,443.6 2016 – Q2            0.0 

2014 - Q3 2,096.0 2016 – Q3        953.2 

2014 – Q4 4,917.3 2016 – Q4        216.6 

Total $46,701.2 
Qtrly Avg $2,918.8 

Source: Robert A. Stanger & Co., Inc. 
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    CONFIDENTIAL MATERIALS - DRAFT 

Non-Listed REIT  
Share Class Fundraising Trend 2016 

     C Share /  
Market Share 

T Share /  
Market Share 

I, R &W Shares 
/ Market Share 

       FY  2015  $8,979.0 / 89.9% 
                        

$760.9 / 7.6%  
                                

$246.9 / 2.5% 

       FY  2016  $1,822.9 / 40.6% $2,208.4 / 49.2% $460.8 / 10.3% 

  January 2016 $259.9 / 60.6% $145.6 / 33.9% 
 

$23.7 / 5.5% 

  December 2016 $102.4 / 28.0% 
 

$220.4 / 60.3% 
 

$42.5 / 11.6%  

Note: C shares include all full-commission shares however designated, T shares include all reduced-commission 
shares, however designated, and pay trail fees, and I,R&W shares include all shares sold without up-front 
commissions, including wrap account and institutional shares, and may or may not pay trailing fees. 
Source: Robert A. Stanger & Co., Inc. 
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KEY TERMS 

Product

Structure

Portfolio allocation

Sponsor/advisor

Maximum offering $5 billion

Offering price2
dealer manager fees

Subscriptions/NAV frequency

• 
calendar day of the month

• 
• 

Distributions 3

Minimum initial investment4 $2,500

Suitability standards4

Share repurchase plan

• 
• 
• 
• 
• 

repurchased in any particular month in our discretion
• 

Tax reporting

1. Terms summarized herein are for informational purposes and qualified in their entirety by the more detailed information set forth in BREIT’s prospectus. You should read the prospectus 
carefully prior to making an investment.

2. We may offer shares at a price that we believe reflects the NAV per share of such stock more appropriately than the prior month’s NAV per share, including by updating a previously dis-
closed offering price, in cases where we believe there has been a material change (positive or negative) to our NAV per share since the end of the prior month.

3. There is no assurance we will pay distributions in any particular amount, if at all. Any distributions we make will be at the discretion of our board of directors. We may fund any distribu-
tions from sources other than cash flow from operations, including, without limitation, the sale of assets, borrowings, return of capital or offering proceeds (including from sales of our 
common stock or Operating Partnership units to the Special Limited Partner, an affiliate of Blackstone), and we have no limits on the amounts we may pay from such sources.

4. Select broker-dealers may have different suitability standards, may not offer all share classes, and/or may offer BREIT at a higher minimum initial investment.
5. The Advisor has agreed to waive its management fee for the first six months following the date on which we break escrow.

Offering highlights1
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CLASS T CLASS S CLASS D CLASS I

4

Dealer manager fee4

4

5

Performance participation 
allocation

U
PF

R
O
N
T

O
N
G
O
IN

G

1. Terms summarized herein are for informational purposes and qualified in their entirety by the more detailed information set forth in BREIT’s prospectus. You should read the prospectus 
carefully prior to making an investment.

2. We may offer shares at a price that we believe reflects the NAV per share of such stock more appropriately than the prior month’s NAV per share, including by updating a previously dis-
closed offering price, in cases where we believe there has been a material change (positive or negative) to our NAV per share since the end of the prior month.

3. There is no assurance we will pay distributions in any particular amount, if at all. Any distributions we make will be at the discretion of our board of directors. We may fund any distribu-
tions from sources other than cash flow from operations, including, without limitation, the sale of assets, borrowings, return of capital or offering proceeds (including from sales of our 
common stock or Operating Partnership units to the Special Limited Partner, an affiliate of Blackstone), and we have no limits on the amounts we may pay from such sources.

4. Select broker-dealers may have different suitability standards, may not offer all share classes, and/or may offer BREIT at a higher minimum initial investment.
5. The Advisor has agreed to waive its management fee for the first six months following the date on which we break escrow.

Offering highlights1



 

Examples of New PNLR Structures 
 
 

FS Credit Real Estate Income Trust, Inc. 
 

• $2.5B  + $250M DRIP 

• Focused on floating-rate mortgage loans secured by first priority mortgages on 
transitional commercial properties, also (i) other commercial real estate loans 
including fixed-rate loans, subordinated loans, B-Notes, mezzanine loans and 
participations in commercial mortgage loans, and (11) commercial real estate 
securities, including CMBA, RMBS ,unsecured debt of listed and non-listed REITs, 
CDOs and equity or equity-linked securities 

• Perpetual life; priced daily; monthly redemptions limited to 2% per month/5% per 
quarter (95% of NAV if held less than 1 year) 

• Class T, Class D, and Class M shares with $5,000 minimum investment, and Class I 
shares with $1,000,000 minimum investment 

• Shares sold @ NAV (initially $25.00) for Class D, Class M & Class I.  For Class T , at 
NAV+ 4.25% (initially $26.11)(3% commission/1.25% DM fee) 

• Trail fees Class T = 1%, Class D = 0.3%, Class M = 0.3% 

• Total underwriting comp limited to 7.25% for T & M shares, 1.25% for D shares; 
shares convert to I shares when max reached 

• O&O paid by advisor until $250 million in gross proceeds, reimbursement capped at 
0.75% of amount raised in excess of $250 million 

• Base management fee = 1.25% of NAV annually, accrued daily, paid monthly in 
arrears 

• Quarterly Performance fee equal to 10% of core earnings, subject to a 1.625% 
quarterly hurdle (6.5% annualized) and advisor “catch-up.” (Sub-advisor gets 50% of 
base management fee and performance fee paid to advisor) 

 

Rodin Global Property Trust, Inc. 
 

• $1B  + $250M DRIP 

• Invests primarily in single-tenant net leased commercial properties located in the United 
States, United Kingdom and other European countries.  May also originate and invest in 
loans related to net leased commercial properties and invest in commercial real estate 
related securities. 

• $2,500 minimum investment 

• Anticipated holding period is 5-7 years after offering close 

• Quarterly redemptions after one-year hold, and at discount to NAV until held 5 years, 
limited to 5% per of weighted-average shares outstanding during prior calendar year 

• Will determine net asset value as of the end of each quarter commencing with the first 
quarter during which the minimum offering requirement is satisfied 



• Initially sold @ $26.32 for Class A, $25.51 for Class T and $25.00 for Class I 

• After the first quarterly valuation, purchase and repurchase price for shares will be 
based on NAV + commission + D/M fee 

• Commission = 6% for Class A (5% paid by investor/1% paid by Advisor), 3% for Class T 
(2% paid by investor/1% paid by Advisor), 0% for Class I 

• Dealer Manager Fees paid by the Advisor (3% Class A, 3% Class T and 1.5% Class I) 

• Trail fees Class T = 1% 

• Reimbursement of commissions and dealer manager fees paid by the advisor (4% Class 
A, 4% Class T and 1.5% Class I) immediately upon a liquidity event or termination of the 
advisory agreement, only after ROC + 6% 

• O&O advanced by advisor thru one-year anniversary of date on which minimum offering 
requirement satisfied, then reimbursed ratably over the following 36 months, to 
maximum reimbursement of 1% of gross offering proceeds 

• Asset management fee = 1.25% cost of assets 

• Disposition fee equal to 2% of contract sales price of each real property or other 
investment sold 

• Incentive fee equal to 15% of excess distributions after ROC + 6% upon liquidation, 
listing, or non-renewal of advisory agreement 

 
 



NOTICE OF REQUEST FOR PUBLIC COMMENT 
REGARDING A PROPOSED AMENDMENT 

TO THE NASAA STATEMENT OF POLICY REGARDING 
REAL ESTATE INVESTMENT TRUSTS 

July 27, 2016 

The North American Securities Administrators Association, Inc. ("NASAA") is requesting public 

comment on proposed amendments to the NASAA Statement of Policy Regarding Real Estate 

Investment Trusts (" REIT Guidelines" ), as set forth below. 

Comments are due on or before September 12, 2016. To facilitate consideration of comments, 

please send comments to Michael Pieciak (Michael. Pieciak@vermont. gov), Chair of the 

Corporation Finance Section; Mark Heuerman (mark. heuerman@com. state. oh. us), Chair of 
Direct Participation Programs Policy Project Group; Anya Coverman, NASAA Deputy Director 
of Policy and Associate General Counsel; and Mark Stewart (nasaacomments nasaa. or ), 
NASAA Counsel, at the NASAA Corporate Office. We encourage, but do not require, comments 

to be submitted by e-mail. Hard copy comments may be submitted at the address below. 

NASAA Legal Department 
Mark Stewart, Counsel 
NASAA 
750 First Street, NE, Suite 1140 
Washington, DC 20002 

Note: After the comment period has closed, NASAA will post to its website the comments it 

receives as submitted by the authors. Parties should therefore only submit information that they 
wish to make publicly available. Further, the following notice will appear on NASAA's website 
where comments are posted: NASAA, its agents, and employees accept no responsibility for the 

content of the comments posted on this Web page. The views, expressions, and opinions 
expressed in the comments are solely those of the author(s). 

Concentration Limit Pro osal 

Background 

NASAA is evaluating concentration limits for direct participation programs ("DPPs"). Currently, 

several states have concentration limits that are applicable to DPPs including non-traded REITs. 
Non-traded REIT investments are highly complex, illiquid, and come with significant fees 

including upfront sales fees. 

This concentration limit proposal, the first in an anticipated series in this regulatory area, focuses 

on proposed amendments to the NASAA REIT Guidelines, as set forth below. The NASAA REIT 
Guidelines apply to non-traded REIT offerings for the registration of the securities that the issuer 

will be offering for sale to the public. 



Summary 

The proposal would add a uniform concentration limit of ten percent (10%) of an individual's 

liquid net worth, applicable to their aggregate investment in a REIT, its affiliates, and other non- 

traded REITs, as defined therein. Liquid net worth consists of cash, cash equivalents, and readily 

marketable securities. The proposal also includes a carve-out for Accredited Investors under the 

income and net worth standards set forth in Regulation D, Rule 501. 

The proposal also includes a recordkeeping requirement for the Sponsor or any person selling 

shares on behalf of the Sponsor or REIT. Such individuals must maintain records of the 

information obtained from Shareholders to ensure compliance with the concentration limit for a 

period of at least six years. Further, the Sponsor must disclose in the Prospectus the responsibility 

of the Sponsor and any person selling shares on behalf of the Sponsor or REIT to make every 

reasonable effort to ensure compliance with the concentration limit based on the information the 

Shareholder provides. 

The proposal includes additional Administrator discretion in its application, including by 

providing for application of the concentration limit "Unless the Administrator determines that the 

risks associated with the REIT would require a lower or higher standard. " Finally, the proposal 

distinguishes a suitability analysis from concentration limit compliance, by providing that 

adhering to the concentration limit does not satisfy the independently required suitability 

determination under the Guidelines, existing administrative rules, or the rules of a self-regulatory 

organization. The proposal requires the Prospectus to include language clarifying this distinction. 

Conclusion 

Please note the deadline for comment is September 12, 2016. A "red-line" edited version of the 

proposed amendments to the NASAA REIT Guidelines, highlighting the proposed changes, is 

attached as Exhibit A. 



The SPONSOR and each PERSON selling SHARES on behalf of the 

SPONSOR or REIT shall not require SHAREHOLDERS to make 

representations in the subscription agreement which are subjective or 
unreasonable and which: 

a. might cause the SHAREHOLDER to believe that he or 
she has surrendered rights to which he or she is entitled 

under federal or state law; or 

b. would have the effect of shifting the duties regarding 

suitability, imposed by law on broker-dealers, to the 

SHAREHOLDERS. 

5. Prohibited representations include, but are not limited to the following: 

a. The SHAREHOLDER understands or comprehends the 

risks associated with an investment in the REIT. 

b. The investment is a suitable one for the 
SHAREHOLDER. 

c. The SHAREHOLDER has read the PROSPECTUS. 

In deciding to invest in the REIT, the SHAREHOLDER 
has relied solely on the PROSPECTUS, and not on any 
other information or representations from other 
PERSONS or sources. 

The SPONSOR may place the content of the prohibited representations 

in the subscription agreement in the form of disclosures to 
SHAREHOLDERS. The SPONSOR may not place these disclosures in 

the SHAREHOLDER representation section of the subscription 

agreement. 

Completion of Sale 

1. The SPONSOR or any PERSON selling SHARES on behalf of the 

SPONSOR or REIT may not complete a sale of . SHARES to a 
SHAREHOLDER until at least five business days after the date the 

SHAREHOLDER receives a final PROSPECTUS. 

2. The SPONSOR or the PERSON designated by the SPONSOR shall send 

each SHAREHOLDER a confirmation of his or her purchase. 

F. Minimum Investment 

The P DMINISTRATOR. may p'quire minimum inlt!ai and subsequent cash 
investment amounts. 

1. The SPONSOR shall establlsli a rninlnium coficenti'ation limit fol PERSONS 



who urchase SHAB. ES in a REIT for which there is not likel to be a substantial 

and active secondar market. 

2. The SPONSOR shall ro ose a minimum concentration limit which is 

reasonabie ivan the tvtte of REIT and the risks associated wit 

SHARES. REITS with reater investor risk shall have a restrictive concentration 

limit. The ADMINISTRATOR shall evaluate the standards and an exclusion 

ro osed b the SPONSOR when the REIT'S a lication for re istration is 

reviewed. In evaluatin the ro osed standards and an exclusion the 

a. the REIT'S use of levera e. 

b. tax im lications. 

c. balloon a ment financin 

d, otential variances in cash distributions 

e. otential SHAREHOLDERS 

f. relationshi amon otential SHAREHOLDERS the SPONSOR 

and the ADVISOR 

li uidit of REIT SHARES 

her~ter erformance of the REIT SPONSOR and the ADVISOR 

i. financial condition of the SPONSOR. 

tions between the REIT the SPONSOR and the 

ADVISOR. 

k. corn lexit of the offerin 

l. ast disci linar or le al actions b state or federal securities 

re ulators self-re ulator or anizations or investors 

provisions of the Administrator's 

n. an other relevant factors, 

3. Adherin to the concentration limit does not satisf the inde endentl re uired 

sultab i lit determination under these Guidelines ex i stln aclm in 1stratlve rules or 

PERSON. The PROSPECTUS shall include disclosure to this effect, 



1. Unless the ADMINISTRATOR determines that the risks or other factors in 

IV. A. associated with the REiT would re uire lower or hi her standards a 
PERSON's a re ate investment in the REIT its AFFILIATES and other 

non-traded REITS shall not exceed 10% of the PERSON's li uid net worth. 

This standard shall not be a lied to Accredited Investors under income or net 

worth standards accordin to Re ulation D Rule 501. 

2. "Li uid net worth" shall be defined as that ortion of net worth consistin of 

3. In 'the case of sales to fllduciar accounts these minimum standards shall be met 

b the beneficiar the fiduciar account or b the donor or rantor who directl 

or indirectl su lies the funds to urchase the SHARES if the donor or rantor is 

4. The SPONSOR or each PERSON sellin SHARES on behalf of the SPONSOR 

or REIT shall maintain records of the information used to determine that an 

investment in SHARES satisfies the concentration standard for a 
SHAREHOLDER. The SPONSOR or each PERSON sellin SHARES on behalf 

of the SPONSOR or REIT shall maintain these records for at least six ears. 

5. The SPONSOR shall disclose in the final PROSPECTUS the res onsibilit of 
the SPONSOR. and each PERSON sellin SHARES on behalf of the SPONSOR 

or REIT to make ever reasonable effort to determine that the urchase of 
SHARES meets the concentration standard for each SHAREHOLDER based on 

information rovided b the SHAREHOLDER re ardin the SHAREHOLDER'S 

financia situation and investment ob ectives. 

V. FEES, COMPENSATION AND EXPENSES 

Introduction 

The PROSPECTUS must fully disclose and itemize all consideration 

which may be received in connection with REIT activities directly or 

indirectly by the SPONSOR, TRUSTEES, ADVISOR and underwriters, 

what the consideration is for and how and when it will be paid. This shall 

be set forth in one location in tabular form. 

The INDEPENDENT TRUSTEES will determine, from time to time but 

at least annually, that the total fees and expenses of the REIT are 

reasonable in light of the investment performance of the REIT, its NET 
ASSETS, its NET INCOME, and the fees and expenses of other 

comparable unaffiliated REITS. Each such determination shall be 

reflected in the minutes of the meeting of the Trustees. 

B. ORGANIZATION AND OFFERING EXPENSES 
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Investment Company Act of 1940 — Section 22(d)
Capital Group

January 11, 2017

RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF INVESTMENT MANAGEMENT

Your letter dated January 6, 2017 requests assurance that the staff of the
Division of Investment Management concur with your view that the
restrictions of section 22(d) of the Investment Company Act (the “1940
Act”) do not apply to a broker, as that term is defined in the 1940 Act,
when the broker acts as agent on behalf of its customers and charges its
customers commissions for effecting transactions in a class of shares of a
registered investment company (“fund”) without any frontend load,
deferred sales charge, or other assetbased fee for sales or distribution
(“Clean Shares”).

Background

You state the following:

The American Funds would like to offer Clean Shares for which brokers
could charge customers commissions to effect transactions. You note that
section 22(d) of the 1940 Act does not apply to brokers but there is
uncertainty about the application of section 22(d), and thus many firms are
unsure whether charging a commission for effecting transactions of Clean
Shares could cause them to be treated as dealers under section 22(d).
Accordingly, you request that we consider whether the restrictions of
section 22(d) would apply to a broker acting as an agent on behalf of its
customers and charging its customers commissions for effecting
transactions in Clean Shares.

Analysis

Section 22(d) of the 1940 Act prohibits a fund from selling its securities
except at “a current public offering price described in the prospectus” to
any person other than to or through a principal underwriter for distribution.
Section 22(d) further states that “if such class of security is being currently
offered to the public by or through an underwriter, no principal underwriter
of such security and no dealer shall sell any such security to any person
except a dealer, a principal underwriter, or the issuer, except at a current
public offering price described in the prospectus.” By its terms, section
22(d)’s restrictions do not apply to a broker,[1] as that term is defined in
the 1940 Act.[2] In a report to the Senate Committee on Banking, Housing,
and Urban Affairs in November 1974, we considered policy arguments in
support of permitting brokers to make reasonable charges for services
rendered in connection with the purchase of noload mutual fund shares.[3]
We distinguished these intermediaryimposed fees from mutual fund
imposed sales loads[4] that are a component of the fund’s public offering
price, noting that “if the broker’s charge is not required by the fund, no part
of it is received by the fund, and it is something over which the fund has no
control, it may be viewed as being separate and apart from the price of
fund shares…in order to compensate [the broker] for certain services not
offered by the fund. These characteristics distinguish such a charge from a
sales load which is not only retained in part by the fund underwriter, but is
mandated by the fund to cover the cost of the selling effort which is an
integral part of the fund’s distribution system.”[5]

You argue that it is consistent with the wording of section 22(d) of the 1940
Act, and consistent with the views of the Commission and staff to recognize
the ability of a brokerdealer acting as a broker to charge a commission to
effect transactions in Clean Shares. You acknowledge that section 22(d)’s
restrictions apply to dealers, and thus section 22(d) would be implicated if
a brokerdealer acted as a dealer in fund shares. You point out that, to the
extent that there are concerns that externalizing commissions would
facilitate the development of a secondary market in fund shares, section
22(f) permits funds to manage any secondary market in fund shares and
preserve an orderly distribution system.[6] You further note that under rule
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10b10 under the Exchange Act, a broker in these circumstances would be
required to disclose in writing to a customer for which it transacts
information specific to the transaction, including, among other things,
whether the broker is acting in an agency or principal capacity and, if it is
acting as agent, its remuneration, including any thirdparty remuneration it
has received or will receive. You contend that although a rule recently
adopted by the Department of Labor[7] may have prompted your request,
there is no reason under section 22(d) to treat differently the activities of a
broker selling Clean Shares to retirement investors from the activities of a
broker selling Clean Shares to nonretirement investors.

You further make the following representations:

The broker will represent in its selling agreement with the fund’s
underwriter that it is acting solely on an agency basis for the sale of
Clean Shares;
The Clean Shares sold by the broker will not include any form of
distributionrelated payment to the broker;[8]
The fund’s prospectus will disclose that an investor transacting in
Clean Shares may be required to pay a commission to a broker, and
if applicable, that shares of the fund are available in other share
classes that have different fees and expenses;
The nature and amount of the commissions and the times at which
they would be collected would be determined by the broker consistent
with the broker’s obligations under applicable law, including but not
limited to applicable FINRA and Department of Labor rules; and
Purchases and redemptions of Clean Shares will be made at net asset
value established by the fund (before imposition of a commission).

You conclude, therefore, that subject to the preceding representations, a
broker, acting as agent for its customer, may charge a commission for
effecting transactions in Clean Shares without violating section 22(d). You
point out that under your proposal, a fund’s shares will be sold at net asset
value, a secondary market in fund shares will not develop, and investors
will benefit from being able to choose the brokerage compensation model
that suits their needs. You also believe that your proposal will provide
investors with greater clarity into the services and costs offered by
different brokers and will subject fund commissions to the same
competitive pressures placed on equity and ETF commissions.

Conclusion

In our view, under the circumstances described above, the restrictions of
section 22(d) of the 1940 Act do not apply to a broker, when the broker
acts as agent on behalf of its customers and charges its customers
commissions for effecting transactions in Clean Shares. We also believe
that section 22(d) does not prohibit a principal underwriter of Clean Shares
from entering into a selling agreement with a broker under these
circumstances. Our position does not depend on whether the broker sells
Clean Shares to investors in retirement accounts or nonretirement
accounts.

[1] Section 2(a)(6) of the 1940 Act defines a “broker” as having the same
meaning as given in section 3 of the Securities Exchange Act of 1934
(“Exchange Act”) (e.g., any person engaged in the business of effecting
transactions in securities for the account of others), except that such term
does not include any person solely by reason of the fact that such person is
an underwriter for one or more investment companies. Similarly, section
2(a)(11) of the 1940 Act defines a “dealer” as having the same meaning as
given in the Exchange Act (e.g., any person engaged in the business of
buying and selling securities for such person’s own account through a
broker or otherwise), but does not include an insurance company or
investment company.

[2] See Proposed Rule: Mutual Fund Distribution Fees; Confirmations,
Investment Company Act Rel. No. 29367 (July 21, 2010) (“2010 Proposal”)
at footnote 264 (“By its terms, section 22(d) only applies to principal
underwriters and dealers in fund shares and does not apply to brokers”)
and citing to United States v. National Ass’n of Sec. Dealers, Inc., 422 U.S.
694 (1975). See also Linsco/Private Ledge Corp., SEC Staff NoAction Letter
(Nov. 1, 1994), Charles Schwab & Co., Inc., SEC Staff NoAction Letter

Rachel Loko
Senior Counsel
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(Aug. 6, 1992); A. Wayne Harrison, SEC Staff NoAction Letter (Sept. 20,
1977).

[3] See Report of the Division of Investment Management Regulation on
Mutual Fund Distribution and Section 22(d) of the Investment Company Act
of 1940 (Aug. 1974) (“1974 Report”). The 1974 Report was submitted to the
Senate Committee on Banking, Housing, and Urban Affairs in November
1974.

[4] Section 2(a)(35) of the 1940 Act defines a “sales load” to mean “the
difference between the price of a security to the public and that portion of
the proceeds from its sale which is received and invested or held for
investment by the issuer (or in the case of a unit investment trust, by the
depositor or trustee), less any portion of such difference deducted for
trustee's or custodian's fees, insurance premiums, issue taxes, or
administrative expenses or fees which are not properly chargeable to sales
or promotional activities.”

[5] See 1974 Report at 112113 (footnote omitted).

[6] Section 22(f) of the 1940 Act provides that “no registered openend
company shall restrict the transferability or negotiability of any security of
which it is the issuer except in conformity with the statements with respect
thereto contained in its registration statement nor in contravention of such
rules and regulations as the Commission may prescribe in the interests of
the holders of all of the outstanding securities of such investment
company.” See also 2010 Proposal at text accompanying footnote 264 and
National Ass’n of Sec. Dealers, Inc. 422 U.S. 694, supra note 2.

[7] Definition of the Term ‘‘Fiduciary’’; Conflict of Interest Rule –
Retirement Investment Advice, 81 Fed. Reg. 20946 (Apr. 8, 2016) (the
“DOL Fiduciary Rule”). You state that the DOL Fiduciary Rule was designed
to mitigate conflicts of interest in the provision of investment advice to
retirement plan participants, including individual retirement account
investors.  In your view, the DOL Fiduciary Rule suggests that one way to
address a particular conflict of interest for brokers recommending funds to
their retirement account investors is for brokers to equalize their
compensation across all of the funds they recommend, thus eliminating
brokers’ incentives to recommend the fund that offered brokers’ greater
financial incentives.  You believe that an “externalized” fee structure for
funds, i.e., where brokers would charge their customers commissions for
effecting transactions in Clean Shares, would help facilitate addressing such
conflicts of interest.

[8] This letter does not address the effect under section 22(d) of a broker
receiving revenue sharing payments from the fund’s adviser.
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Investment Company Act of 1940 — Section 22(d)
Capital Group

January 11, 2017

RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF INVESTMENT MANAGEMENT

Your letter dated January 6, 2017 requests assurance that the staff of the
Division of Investment Management concur with your view that the
restrictions of section 22(d) of the Investment Company Act (the “1940
Act”) do not apply to a broker, as that term is defined in the 1940 Act,
when the broker acts as agent on behalf of its customers and charges its
customers commissions for effecting transactions in a class of shares of a
registered investment company (“fund”) without any frontend load,
deferred sales charge, or other assetbased fee for sales or distribution
(“Clean Shares”).

Background

You state the following:

The American Funds would like to offer Clean Shares for which brokers
could charge customers commissions to effect transactions. You note that
section 22(d) of the 1940 Act does not apply to brokers but there is
uncertainty about the application of section 22(d), and thus many firms are
unsure whether charging a commission for effecting transactions of Clean
Shares could cause them to be treated as dealers under section 22(d).
Accordingly, you request that we consider whether the restrictions of
section 22(d) would apply to a broker acting as an agent on behalf of its
customers and charging its customers commissions for effecting
transactions in Clean Shares.

Analysis

Section 22(d) of the 1940 Act prohibits a fund from selling its securities
except at “a current public offering price described in the prospectus” to
any person other than to or through a principal underwriter for distribution.
Section 22(d) further states that “if such class of security is being currently
offered to the public by or through an underwriter, no principal underwriter
of such security and no dealer shall sell any such security to any person
except a dealer, a principal underwriter, or the issuer, except at a current
public offering price described in the prospectus.” By its terms, section
22(d)’s restrictions do not apply to a broker,[1] as that term is defined in
the 1940 Act.[2] In a report to the Senate Committee on Banking, Housing,
and Urban Affairs in November 1974, we considered policy arguments in
support of permitting brokers to make reasonable charges for services
rendered in connection with the purchase of noload mutual fund shares.[3]
We distinguished these intermediaryimposed fees from mutual fund
imposed sales loads[4] that are a component of the fund’s public offering
price, noting that “if the broker’s charge is not required by the fund, no part
of it is received by the fund, and it is something over which the fund has no
control, it may be viewed as being separate and apart from the price of
fund shares…in order to compensate [the broker] for certain services not
offered by the fund. These characteristics distinguish such a charge from a
sales load which is not only retained in part by the fund underwriter, but is
mandated by the fund to cover the cost of the selling effort which is an
integral part of the fund’s distribution system.”[5]

You argue that it is consistent with the wording of section 22(d) of the 1940
Act, and consistent with the views of the Commission and staff to recognize
the ability of a brokerdealer acting as a broker to charge a commission to
effect transactions in Clean Shares. You acknowledge that section 22(d)’s
restrictions apply to dealers, and thus section 22(d) would be implicated if
a brokerdealer acted as a dealer in fund shares. You point out that, to the
extent that there are concerns that externalizing commissions would
facilitate the development of a secondary market in fund shares, section
22(f) permits funds to manage any secondary market in fund shares and
preserve an orderly distribution system.[6] You further note that under rule
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10b10 under the Exchange Act, a broker in these circumstances would be
required to disclose in writing to a customer for which it transacts
information specific to the transaction, including, among other things,
whether the broker is acting in an agency or principal capacity and, if it is
acting as agent, its remuneration, including any thirdparty remuneration it
has received or will receive. You contend that although a rule recently
adopted by the Department of Labor[7] may have prompted your request,
there is no reason under section 22(d) to treat differently the activities of a
broker selling Clean Shares to retirement investors from the activities of a
broker selling Clean Shares to nonretirement investors.

You further make the following representations:

The broker will represent in its selling agreement with the fund’s
underwriter that it is acting solely on an agency basis for the sale of
Clean Shares;
The Clean Shares sold by the broker will not include any form of
distributionrelated payment to the broker;[8]
The fund’s prospectus will disclose that an investor transacting in
Clean Shares may be required to pay a commission to a broker, and
if applicable, that shares of the fund are available in other share
classes that have different fees and expenses;
The nature and amount of the commissions and the times at which
they would be collected would be determined by the broker consistent
with the broker’s obligations under applicable law, including but not
limited to applicable FINRA and Department of Labor rules; and
Purchases and redemptions of Clean Shares will be made at net asset
value established by the fund (before imposition of a commission).

You conclude, therefore, that subject to the preceding representations, a
broker, acting as agent for its customer, may charge a commission for
effecting transactions in Clean Shares without violating section 22(d). You
point out that under your proposal, a fund’s shares will be sold at net asset
value, a secondary market in fund shares will not develop, and investors
will benefit from being able to choose the brokerage compensation model
that suits their needs. You also believe that your proposal will provide
investors with greater clarity into the services and costs offered by
different brokers and will subject fund commissions to the same
competitive pressures placed on equity and ETF commissions.

Conclusion

In our view, under the circumstances described above, the restrictions of
section 22(d) of the 1940 Act do not apply to a broker, when the broker
acts as agent on behalf of its customers and charges its customers
commissions for effecting transactions in Clean Shares. We also believe
that section 22(d) does not prohibit a principal underwriter of Clean Shares
from entering into a selling agreement with a broker under these
circumstances. Our position does not depend on whether the broker sells
Clean Shares to investors in retirement accounts or nonretirement
accounts.

[1] Section 2(a)(6) of the 1940 Act defines a “broker” as having the same
meaning as given in section 3 of the Securities Exchange Act of 1934
(“Exchange Act”) (e.g., any person engaged in the business of effecting
transactions in securities for the account of others), except that such term
does not include any person solely by reason of the fact that such person is
an underwriter for one or more investment companies. Similarly, section
2(a)(11) of the 1940 Act defines a “dealer” as having the same meaning as
given in the Exchange Act (e.g., any person engaged in the business of
buying and selling securities for such person’s own account through a
broker or otherwise), but does not include an insurance company or
investment company.

[2] See Proposed Rule: Mutual Fund Distribution Fees; Confirmations,
Investment Company Act Rel. No. 29367 (July 21, 2010) (“2010 Proposal”)
at footnote 264 (“By its terms, section 22(d) only applies to principal
underwriters and dealers in fund shares and does not apply to brokers”)
and citing to United States v. National Ass’n of Sec. Dealers, Inc., 422 U.S.
694 (1975). See also Linsco/Private Ledge Corp., SEC Staff NoAction Letter
(Nov. 1, 1994), Charles Schwab & Co., Inc., SEC Staff NoAction Letter

Rachel Loko
Senior Counsel
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(Aug. 6, 1992); A. Wayne Harrison, SEC Staff NoAction Letter (Sept. 20,
1977).

[3] See Report of the Division of Investment Management Regulation on
Mutual Fund Distribution and Section 22(d) of the Investment Company Act
of 1940 (Aug. 1974) (“1974 Report”). The 1974 Report was submitted to the
Senate Committee on Banking, Housing, and Urban Affairs in November
1974.

[4] Section 2(a)(35) of the 1940 Act defines a “sales load” to mean “the
difference between the price of a security to the public and that portion of
the proceeds from its sale which is received and invested or held for
investment by the issuer (or in the case of a unit investment trust, by the
depositor or trustee), less any portion of such difference deducted for
trustee's or custodian's fees, insurance premiums, issue taxes, or
administrative expenses or fees which are not properly chargeable to sales
or promotional activities.”

[5] See 1974 Report at 112113 (footnote omitted).

[6] Section 22(f) of the 1940 Act provides that “no registered openend
company shall restrict the transferability or negotiability of any security of
which it is the issuer except in conformity with the statements with respect
thereto contained in its registration statement nor in contravention of such
rules and regulations as the Commission may prescribe in the interests of
the holders of all of the outstanding securities of such investment
company.” See also 2010 Proposal at text accompanying footnote 264 and
National Ass’n of Sec. Dealers, Inc. 422 U.S. 694, supra note 2.

[7] Definition of the Term ‘‘Fiduciary’’; Conflict of Interest Rule –
Retirement Investment Advice, 81 Fed. Reg. 20946 (Apr. 8, 2016) (the
“DOL Fiduciary Rule”). You state that the DOL Fiduciary Rule was designed
to mitigate conflicts of interest in the provision of investment advice to
retirement plan participants, including individual retirement account
investors.  In your view, the DOL Fiduciary Rule suggests that one way to
address a particular conflict of interest for brokers recommending funds to
their retirement account investors is for brokers to equalize their
compensation across all of the funds they recommend, thus eliminating
brokers’ incentives to recommend the fund that offered brokers’ greater
financial incentives.  You believe that an “externalized” fee structure for
funds, i.e., where brokers would charge their customers commissions for
effecting transactions in Clean Shares, would help facilitate addressing such
conflicts of interest.

[8] This letter does not address the effect under section 22(d) of a broker
receiving revenue sharing payments from the fund’s adviser.
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