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3. SHAREHOLDER RIGHTS & DEFENSES

Advance Notice Requirements for Shareholder Proposals/Nominations

> General Recommendation: Vote case-by-case on advance notice proposals, giving support to those proposals which
allow shareholders to submit proposals/nominations as close to the meeting date as reasonably possible and within
the broadest window possible, recognizing the need to allow sufficient notice for company, regulatory, and
shareholder review.

To be reasonable, the company’s deadline for shareholder notice of a proposal/nominations must not be more than 60
days prior to the meeting, with a submittal window of at least 30 days prior to the deadline. The submittal window is
the period under which a shareholder must file his proposal/nominations prior to the deadline.

In general, support additional efforts by companies to ensure full disclosure in regard to a proponent’s economic and
voting position in the company so long as the informational requirements are reasonable and aimed at providing
shareholders with the necessary information to review such proposals.

Amend Bylaws without Shareholder Consent

> General Recommendation: Vote against proposals giving the board exclusive authority to amend the bylaws.
Vote for proposals giving the board the ability to amend the bylaws in addition to shareholders.

Control Share Acquisition Provisions

Control share acquisition statutes function by denying shares their voting rights when they contribute to ownership in
excess of certain thresholds. Voting rights for those shares exceeding ownership limits may only be restored by
approval of either a majority or supermajority of disinterested shares. Thus, control share acquisition statutes
effectively require a hostile bidder to put its offer to a shareholder vote or risk voting disenfranchisement if the bidder
continues buying up a large block of shares.

> General Recommendation: Vote for proposals to opt out of control share acquisition statutes unless doing so would

enable the completion of a takeover that would be detrimental to shareholders.
Vote against proposals to amend the charter to include control share acquisition provisions.

Vote for proposals to restore voting rights to the control shares.

Control Share Cash-Out Provisions

Control share cash-out statutes give dissident shareholders the right to "cash-out" of their position in a company at the
expense of the shareholder who has taken a control position. In other words, when an investor crosses a preset
threshold level, remaining shareholders are given the right to sell their shares to the acquirer, who must buy them at
the highest acquiring price.

> General Recommendation: Vote for proposals to opt out of control share cash-out statutes.

Disgorgement Provisions

Enabling the financial community to manage governance risk for the benefit of shareholders.
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U.S. RESEARCH PROCEDURES QUESTIONS

1. When are proxy analyses issued?

U.S. proxy analyses are generally issued 13-25 calendar days before the shareholder meeting. The timing
will depend on: the volume of meetings requiring coverage (e.g., at the height of U.S. proxy season in
April through June, delivery is closer to 13 days); complexity of the proxy and agenda items;
contentiousness of the issues; engagement required; and how close to the meeting the proxy materials
were issued. Proxy contest or contested merger analyses are often issued closer to the meeting than
these general guidelines.

2. How can a company get a copy of its proxy analysis?

All companies can access ISS’ proxy analyses on their company without charge through Governance
Analytics: https://login.isscorporatesolutions.com/galp/login. Governance Analytics is a web-based
platform hosted by ISS Corporate Solutions (ICS)?. This is the best way to ensure timely receipt of the
analysis, as an email notification is sent to the company’s registered user(s) once a new proxy analysis
on the company is published by ISS.

To obtain a login and password to Governance Analytics, please email a request to ICS Corporate
Support team at contactus@isscorporatesolutions.com. Requests for logins or login assistance will
typically be responded to within one business day. In addition to the free access to the company’s proxy
analysis (including historical reports), the login to Governance Analytics provides the company with
access to view and verify the governance data collected for ISS’ QualityScore governance rating on the
company, and provides the company with the ability to verify the data ISS uses when analyzing an equity
plan on the company’s ballot prior to publication of the analysis- through the Equity Plan Data
Verification feature.

These reports are provided to issuers as a courtesy, subject to the following conditions: (i) the reports
are only for the company’s internal use by employees of the company, and (ii) the company is expressly
prohibited from sharing the reports, profiles or login credentials with any external parties (including but
not limited to any external advisors retained by the company such as a law firm, proxy solicitor or
compensation consultant). Please note that this restriction on sharing of published reports with outside
advisors does not apply to draft reports being reviewed by the company; the restrictions on sharing of
drafts are detailed in the letter accompanying the draft (see below for more information on the draft
review process).

3. Can a company send the ISS proxy analysis to its shareholders or other parties?

No. The information contained in any ISS Proxy Analysis or Proxy Alert may not be republished,
broadcast, or redistributed without the prior written consent of ISS.

1|CS is a wholly owned subsidiary of Institutional Shareholder Services Inc. (ISS). ICS provides advisory services, analytical tools
and information to companies to enable them to improve shareholder value and reduce risk through the adoption of improved
corporate governance and executive compensation practices. The ISS Global Research Department, which is separate from ICS,
will not give preferential treatment to, and is under no obligation to support, any proxy proposal of a company (whether or not
that company has purchased products or services from ICS). No statement from an employee of ICS should be construed as a
guarantee that ISS will recommend that its clients vote in favor of any particular proxy proposal.
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4. What happens if the proxy analysis contains a factual error?

ISS strives to be as accurate as possible in our research and publications. Please check our Policy
Guidelines and the FAQs concerning the issue; it generally is a matter of policy application rather than
an error. If you do believe a report contains an error, please notify us as soon as possible at the Research
Helpdesk (globalresearch@issgovernance.com). If we agree that there is a material change required, we
issue a "Proxy Alert" to our clients.

5. How and when will ISS change a vote recommendation in a proxy alert?

ISS cannot and will not disclose or guarantee a vote recommendation, or a change of vote
recommendation, in advance.

ISS does not proactively contact issuers seeking remediation of problematic governance practices; the
onus is on issuers to take action in the best interests of their shareholders. If the company chooses to
make changes or provide additional information to shareholders, for ISS to be able to respond, the
information must be publicly disclosed: either in a filing with the SEC, or, if the company is not an SEC
filer, in a press release. Email the link to the new information to Globalresearch@issgovernance.com. ISS
will determine if new or materially changed publicly available information warrants an update to our
analysis consistent with our policy. If the information is determined to be material, ISS will issue a proxy
alert.

To ensure that all our institutional clients are able to review a change in our vote recommendation and
act upon this information if they so choose, we generally will not issue a change to a vote
recommendation closer than 5 business days to the meeting. This means that if a company is filing
additional information with the SEC (or issuing a press release for non-SEC filers), ISS must be informed
of this filing at least 5 business days before the meeting. For example, for a Thursday meeting, we will
need to know of the filing no closer to the meeting than 5 p.m. Eastern the Thursday before (assuming
no national holiday during that week). Any new information received closer than 5 business days before
the meeting will be discussed in an informational alert if it is deemed to be material to the analysis even
if there is no change to ISS' voting recommendations. Only under highly extraordinary circumstances will
ISS issue an alert to change a vote recommendation closer than 5 business days before the meeting.

Proxy alerts are used to communicate corrections, updates, adjournments, and vote recommendation
changes to our clients. A proxy alert is structured as an overlay on the original analysis; the first few
pages show the updated information and any related vote recommendation change, but the original
analysis lies underneath, and will continue to reflect the original information. This allows our clients to
see the original report and the changes in one document. Any subsequent alerts will be layered on top
of the previous alert(s). Proxy alerts are distributed to our institutional investor clients the same way our
regular proxy analyses are distributed — through our ProxyExchange platform. The clients who received
the original analysis will automatically receive any subsequent proxy alerts issued for that company.

Engagement with U.S. Research

Please see the Engagement Section of our website for more details.

6. Can a company discuss its proxy, once filed, with the analyst?
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For non-contentious situations, it is the analysts' discretion whether engagement with the company is
necessary or appropriate, and they generally only do so to clarify points on which they have questions.
Further, ISS analyses are based only on publicly disclosed information, so all the information needed for
shareholders and analysts to make their decisions should be in the proxy.

Providing the Research Helpdesk with company contact information is very useful, so that, if the
analysts have questions, they can quickly contact the company.

If there are particular points you want to be sure the analysts are aware of (for example, information
relevant to an equity compensation plan that may be in a footnote, or corporate governance changes
the company has undertaken), please send an email to the Research Helpdesk
(GlobalResearch@issgovernance.com) with the points outlined and the proxy page or other source
noted — it will be put in the appropriate meeting folder so the analysts can review it when they are ready
to do so.

Any information presented as factual must be public, in the proxy statement or other filing, in order to
be included in our research reports. To maintain the integrity of our firewall, the Research Helpdesk
staff will remove all references to the purchase of ISS Corporate Solutions’ (ICS) products and services
before forwarding emails to the Research analysts. If the references cannot be removed, the
information will not be given to the analysts.

Drafts of Proxy Analyses

7. Can a company review the ISS analysis prior to publication?

In the United States, only companies in the S&P 500 index who signed up will receive a draft report for
fact-checking, as these are the companies most widely held by our institutional clients. Furthermore,
within this group, ISS does not normally allow preliminary reviews of any analysis relating to any special
meeting or any meeting where the agenda includes a merger or acquisition proposal, proxy fight, or any
item that ISS considers to be of a controversial nature, such as a "vote no" campaign. Detailed
information on the U.S. draft process and sign-up is at http://www.issgovernance.com/iss-draft-review-
process-u-s-issuers/.

Similarly, Canadian companies in the S&P/TSX Composite who signed up can review a draft of the
analysis; the site information and registration is http://www.issgovernance.com/iss-draft-review-
process-canadian-issuers/.

All U.S. companies with an equity plan as an agenda item on their proxy can review the data used in the
ISS analysis of the plan. Details on Equity Plan Data Verification (EPDV) are available on our website:
http://www.issgovernance.com/equity-plan-data-verification. Companies can also verify and update
QuickScore information at all times, except for the period of time between the filing of the proxy and
the release of ISS’ proxy analysis. http://www.issgovernance.com/governance-solutions/investment-
tools-data/quickscore/.

ISS US PROXY VOTING GUIDELINES QUESTIONS

8. Whom should I contact with questions on U.S. policies?
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Please contact the Research Helpdesk: Globalresearch@issgovernance.com, 301-556-0576, with your
questions. Email is preferable, in case the questions need to be referred to ISS analysts.

9. What can ISS tell us and not tell us about policies?

ISS will try to clarify policy questions as much as possible. We cannot answer questions about
hypothetical scenarios, and we cannot give definitive answers on how we will recommend on proxy
items before we analyze all relevant facts and circumstances as presented in the proxy. If it is a question
we cannot answer, we will let you know.

SPECIFIC ISS PROXY VOTING POLICY QUESTIONS

The order of these questions generally follows in the order presented in our U.S. Proxy Voting Summary
Guidelines available on our website in the Policy Gateway.

Audit-Related

10. Why did ISS include the "Tax Fees" under "Other Fees"?

ISS recognizes that certain tax-related services, e.g. tax compliance and preparation, are most
economically provided by the audit firm. Tax compliance and preparation include the preparation of
original and amended tax returns, refund claims, and tax payment planning. However, other services in
the tax category, e.g. tax advice, planning, or consulting fall more into a consulting category. Therefore,
these fees are separated from the tax compliance/preparation category and are added to the Non-audit
fees. If the breakout of tax compliance/preparation fees cannot be determined, all tax fees are added to
“Other” fees. ISS’ benchmark policy is to compare the sum of Audit, Audit-Related, and Tax/Compliance
Fees to Other Fees, and if Other Fees is greater, ISS will recommend against the Ratification of Auditors
and the election of Audit committee members.

If the company provides a footnote to the audit fees table showing a breakout of the tax fees: those
related to tax compliance and preparation fees, (i.e. the preparation of original and amended tax
returns, refund claims, and tax payment planning), vs. those related to all other services in the tax
category, such as tax advice, planning, or consulting, then ISS will use this information in application of
our policy. This information can also be filed within the appropriate time frame after our analysis is
released for a potential vote recommendation change. (See Question #5)

Board of Directors
Voting on Director Nominees in Uncontested Elections

I. Accountability

11. Classified Board structure policy: When does ISS apply the classified board
structure policy?
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The classified board structure policy is: if a director responsible for a governance problem is not up for
election due to a classified board, ISS will recommend withhold or against votes on all appropriate
nominees. This policy is generally not applied if the director in question has a governance issue related
only to his or herself, (e.g., poor attendance, overboarded, or is an Affiliated Outside Director serving on
a key committee), unless the issue is considered egregious. It is typically applied when ISS would
normally recommend withhold on all the members of a committee — e.g., the compensation committee
for problematic pay practices or a pay for performance disconnect, or the audit committee for
continued material weaknesses in internal controls —and no one on the committee is a nominee on the
ballot. The rationale is that a classified board further entrenches management and prevents
shareholders from holding the responsible individuals accountable.

12. Poison Pills: What modification must be made to a pill that has a dead hand or
slow hand provision to address an ISS withhold recommendation against all
nominees for this issue?

For a deadhand provision, the amendment would need to eliminate all requirements in the Rights
Agreement that actions, approvals, and determinations taken or made by the company’s board of
directors be taken or made by a majority of the “Continuing Directors” (sometimes also referred to as
the disinterested directors).

For a slowhand, the amendment would need to remove the time restrictions on redemption of the pill
following a change in the majority of the board as a result of a proxy contest.

13. What if the pill with a dead hand or slow-hand was approved by the public
shareholders?

Even if a pill has features that cause ISS to recommend against the adoption of the pill, if the pill is
approved by shareholders (with a broad shareholder base, not a controlled company, not prior to IPO,
etc.), then ISS will not recommend against the board. For example: Marina Biotech (MRNA) had adopted
a poison pill in 2010 that has a slow-hand, but it was approved by their broad shareholder base. ISS is
not recommending against the board, as the pill was approved by shareholders.

14. After what date does the policy regarding adoption or renewal of non-
shareholder-approved pills apply?

ISS’ current policy on pill adoptions applies to pills adopted/renewed after the date the policy was
announced, which was Nov 19, 2009. The previous policy, for pills adopted after Dec 7, 2004, was to
recommend against the board only once for not putting the poison pill to a shareholder vote.

15. Why does ISS review annually-elected boards and classified boards differently
when they have adopted and continue to hold a poison pill without
shareholder approval?

There are 3 principles at work in this policy: 1) All poison pills should be put to a shareholder vote; 2) the
term of a poison pill should be no longer than 3 years, so shareholders should be voting on an existing
pill at least every 3 years; and 3) all board members should be held accountable for the adoption of the
pill and for not putting the pill to a shareholder vote. So, for an annually-elected board, where all
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members can be held accountable at once; over the life of the pill, ISS recommends withhold every 3
years based upon the frequency we would have expected the pill to be brought to a shareholder vote
and it wasn’t. For a classified board, it takes 3 years just to hold all board members accountable, and
then the 3- year cycle at which the pill should have been put to a vote starts again, thus, the
recommendations against all nominees each year.

16. What if a company adopts a poison pill before it is public?

In the case of an newly public company, ISS will recommend withhold on the entire board if the pill is
not put to a vote at the first annual meeting of public shareholders or if the company does not commit
to putting the pill to a shareholder vote within 12 months following the IPO. In the following years, as
long as the pill exists and is not put to a shareholder vote, the withholds recommendations will continue
as described in the FAQ above depending on whether the board is annually elected or classified.

17. What commitment language is ISS looking for concerning putting the poison
pill to a binding shareholder vote?

Sample language:

"On [date] the Board of Directors determined that it will either (i) include in its proxy statement for the
Company’s [next year's] Annual Meeting of Stockholders a proposal (the “Rights Plan Proposal”)
soliciting stockholder approval of the Company’s existing stockholder rights plan, or (ii) repeal the
stockholder rights plan prior to the [next year's] Annual Meeting. In the event that the Company elects
to include the Rights Plan Proposal in the proxy statement, and the Company does not receive the
affirmative vote of the holders of [voting requirement], then the Company will promptly take action to
repeal the stockholder rights plan."

18. Definition of “majority of shares cast” for Board Accountability and
Responsiveness policies:

For policies that utilize “shares cast” as the measurement (e.g. management say-on-pay proposals,
majority-supported shareholder proposals, and majority withholds on directors), ISS uses: For/ (For +
Against). Abstentions are not counted. The base the issuer uses to determine if a proposal passed is not
used, as doing so would result in an inconsistent basis for looking at voting outcomes across companies.

Restricting Binding Shareholder Proposals

19. What is the rationale for the policy at this time?

Shareholders' ability to amend the bylaws is a fundamental right. Under SEC Rule 14a-8, shareholders
who have held shares valued at least $2,000 for one year are permitted to submit shareholder
proposals, both precatory and binding, to amend bylaws. However, some states allow for companies to
restrict this right in their charters.

ISS has identified fewer than 300 U.S. companies that prohibit shareholders from submitting a binding
shareholder proposal. Further, a majority of US companies also maintain a majority vote standard for
amendments to their charter or bylaws.
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Over the last several years, shareholders have launched several campaigns at companies that do not
provide this right and have specifically submitted precatory proposals on this issue. These campaigns
have often been contentious and have generated interest in the wider investor community on
prohibitions of binding shareholder proposals. Until recently, such prohibitions had gone largely
unnoticed and the shareholder campaigns to remove the prohibition have shone a light on the issue.

20. What companies are not impacted by this policy?

The policy does not apply to open- or closed-end funds, nor to companies incorporated outside of the
United States, even if they are U.S. Domestic Issuers.

21. Will substitution of supermajority vote requirements on binding shareholder
bylaw amendments in lieu of a prohibition be viewed as sufficient?

Substituting a supermajority vote requirement in lieu of the prohibition will be viewed as an insufficient
restoration of a fundamental right. Similarly, in lieu of the prohibition, any holding level or time
requirements for shareholders submitting bylaw amendments that are in excess of SEC Rule 14a-8 will
be viewed as an insufficient restoration of shareholders' rights.

22. How will ISS evaluate commitments to remove the prohibition within a given
period of time?

ISS will generally not view commitments as sufficient to mitigate concerns. However, ISS will also

evaluate each company on a case-by-case basis based on such factors as shareholder outreach,
complete disclosure, board views, planned actions, etc.

Unilateral Bylaws/Charter Amendments

23. When did the unilateral bylaw/charter amendment policy start for newly-
public companies?

The policy was adopted for shareholder meetings on or after Feb. 1, 2015. For newly public companies,
those who held their first public shareholder AGM on or after this date are impacted by this policy.

24. Which types of unilateral bylaw/charter amendments are likely to be
considered by ISS to materially diminish shareholders’ rights?

If a unilaterally adopted amendment is deemed materially adverse to shareholder rights, 1SS will
recommend a vote against the board.

Materially adverse unilateral amendments include, but are not limited to:

> Authorized capital increases that do not meet ISS’ Capital Structure Framework;

> Board classification to establish staggered director elections;

»  Director qualification bylaws that disqualify shareholders’ nominees or directors who could receive
third-party compensation;
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»  Fee-shifting bylaws that require a suing shareholder to bear all costs of a legal action that is not 100
percent successful;

»  Increasing the vote requirement for shareholders to amend charter/bylaws;

> Removing a majority vote standard and substituting plurality voting;

> Removing or restricting the right of shareholders to call a special meeting (raising thresholds,
restricting agenda items); and

> Removing or materially restricting the shareholder’s right to act in lieu of a meeting via written
consent.

Unilaterally adopted bylaw amendments that are considered on a case-by-case basis, but generally
are not considered materially adverse:

> Advance notice bylaws that set customary and reasonable deadlines;
»  Director qualification bylaws that require disclosure of third-party compensation arrangements;
> Exclusive Venue/Forum (when the venue is the company’s state of incorporation).

25. Why does ISS oppose unilaterally-adopted bylaws that disqualify any director
nominee who receives third-party compensation (“director qualification
bylaw")?

The adoption of restrictive director qualification bylaws without shareholder approval may be
considered a material failure of governance because the ability to elect directors is a fundamental
shareholder right. Bylaws that preclude shareholders from voting on otherwise qualified candidates
unnecessarily infringe on this core franchise right.

However, ISS has not recommended voting against directors and boards at companies which have
adopted bylaws precluding from board service those director nominees who fail to disclose third-party
compensatory payments. Such provisions may provide greater transparency for shareholders, and allow
for better-informed voting decisions.

Governance Failures

26. What is the purpose of the Governance Failures Policy?

The Governance Failures policy is designed to catch the one-off egregious actions that are not covered
under other policies. If a type of action becomes commonplace, ISS will often break this out as its own,
standalone policy.

The actions that most commonly fall under the Governance Failures policy were: unilateral bylaw
amendments that diminish shareholders’ rights; excessive pledging, and failure to opt out of state
statutes requiring a classified board (Indiana and lowa). A sharp increase in the incidence of unilateral
bylaw amendments caused ISS to separate this out as a standalone policy for 2015. Also in 2015, the
with the SEC’s decision to express no view on Rule 14a-8(i)(9) exclusions brought into sharper focus the
possibility of companies’ excluding shareholder proposals from their ballots without no-action relief.
These more common types of governance failures are discussed below.

27. What are ISS’ expectations regarding whether a company includes a
shareholder proposal on its ballot?
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The ability of qualifying shareholders to include their properly presented proposals in a company’s proxy
materials is a fundamental right of share ownership, which is deeply rooted in state law and the federal
securities statutes. Shareholder proposals promote engagement and debate in an efficient and cost-
effective fashion.

Over the course of the past several decades, the SEC has played the role of referee in resolving disputes
raised by corporate challenges to the inclusion of shareholder proposals in company proxy materials.
While federal courts provide an additional level of review, the vast majority of shareholder proposal
challenges have been resolved without the need to resort to costly and cumbersome litigation. While
individual proponents and issuers often disagree with the SEC’s determinations in these adversarial
proceedings, the governance community recognizes the Commission’s important role as an impartial
arbiter of these disputes.

In early 2015, when the SEC suspended no-action relief for “conflicting” shareholder proposals, some
companies were contemplating unilaterally excluding shareholder proposals. The SEC had announced
that it was reviewing Rule 14a-8(i)(9), which allows companies to exclude a shareholder proposal that
“directly conflicts” with a board-sponsored proposal. Additionally, SEC Chair Mary Jo White indicated
that for proxy season 2015, the Commission’s Division of Corporation Finance would express no view on
the application of Rule 14a-8(i)(9). As a result, companies that intended to seek no-action relief on that
basis were contemplating simply not including proposals. ISS provided the following guidance:

For companies that present both a board and shareholder proposal on the ballot on a similar topic, ISS
will review each of them under the applicable policy.

ISS will view attempts to circumvent the normal avenues of dispute resolution and appeal with a high
degree of skepticism?. Omitting shareholder proposals without obtaining regulatory or judicial relief
risks litigation against the company. Presenting only a management proposal on the ballot also limits
governance discourse by preventing shareholders from considering an opposing viewpoint, and only
allowing them to consider and opine on the view of management.

Thus, under our governance failures policy, ISS will generally recommend a vote against one or more
directors (individual directors, certain committee members, or the entire board based on case-specific
facts and circumstances), if a company omits from its ballot a properly submitted shareholder proposal
when it has not obtained:

1) voluntary withdrawal of the proposal by the proponent;
2) no-action relief from the SEC; or
3) a U.S. District Court ruling that it can exclude the proposal from its ballot.

The recommendation against directors in this circumstance is regardless of whether there is a board-
sponsored proposal on the same topic on the ballot. If the company has taken unilateral steps to
implement the proposal, however, the degree to which the proposal is implemented, and any material
restrictions added to it, will factor into the assessment.

28. An executive has hedged company stock. How does ISS view such practice?

2 As precedent, ISS recommended against the board of directors at Kinetic Concepts in 2011 for omitting a shareholder proposal
when the SEC had denied the firm’s request for no-action relief. ISS changed the vote recommendation when the board
implemented the proposal.
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Hedging is a strategy to offset or reduce the risk of price fluctuations for an asset or equity. Stock-based
compensation or open market purchases of company stock should serve to align executives' or
directors' interests with shareholders. Therefore, hedging of company stock through covered call, collar
or other derivative transactions sever the ultimate alignment with shareholders' interests. Any amount
of hedging will be considered a problematic practice warranting a negative vote recommendation
against appropriate board members.

29. How does ISS define a significant level of pledging of company stock?

ISS' view is that any amount of pledged stock is not a responsible use of company equity. A sudden
forced sale of significant company stock may negatively impact the company's stock price, and may also
violate insider trading policies. In addition, share pledging may be utilized as part of hedging or
monetization strategies that would potentially immunize an executive against economic exposure to the
company's stock, even while maintaining voting rights. A significant level of pledged company stock is
determined on a case-by-case basis by measuring the aggregate pledged shares in terms of common
shares outstanding or market value or trading volume.

30. An executive has pledged a significant amount of company stock as collateral.
What is the potential impact on election of directors?

In determining vote recommendations for the election of directors of companies who currently have
executives or directors with pledged company stock, the following factors will be considered:

> Presence of anti-pledging policy that prohibits future pledging activity in the companies' proxy
statement;

> Magnitude of aggregate pledged shares in terms of total common shares outstanding or market
value or trading volume;

> Disclosure of progress or lack thereof in reducing the magnitude of aggregate pledged shares over
time;

> Disclosure in the proxy statement that shares subject to stock ownership and holding requirements
do not include pledged company stock; and

> Any other relevant factors.

If the company discloses a pledged amount, we will first consider the significance of the pledge. If we
determine that it is at a level that raises significant risks for shareholders -- or, in some cases, if we
determine that the incidence or significance of pledging at the company is increasing -- we may
recommend against board members considered accountable for the company’s policy on pledging (or
lack thereof). But, if the company indicates that they have a policy that prohibits future new pledging
and/or that they are encouraging executives/directors to unwind current transactions, these would be
viewed as positive factors that could mitigate a negative recommendation at the current meeting.

31. Should an executive or director who has pledged a significant amount of
company stock immediately dispose or unwind the position in order to
potentially mitigate a negative vote recommendation?

An executive or director who has pledged a significant amount of company stock should act responsibly
and not jeopardize shareholders' interests. The aggregate pledged shares should be reduced over time,
and the company should adopt a policy that prohibits future pledging activity, and disclose that in its
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proxy statement. Note that if the individual's aggregate pledged shares were to increase over time, a
negative vote recommendation may be warranted despite the company's adoption of an anti-pledging

policy.
II. Responsiveness

Majority-supported Shareholder Proposals

32. What does ISS consider as "responsive” to a majority-supported shareholder
proposal?

Acting on a shareholder proposal will generally mean either full implementation of the proposal or, if
the matter requires a vote by shareholders, a management proposal on the next annual ballot to
implement the proposal. Responses that involve less than full implementation will be considered on a
case-by-case basis, taking into account:

> Disclosed outreach efforts by the board to shareholders in the wake of the vote;

> Rationale provided in the proxy statement for the level of implementation;

> The subject matter of the proposal;

> The level of support for and opposition to the resolution in past meetings;

> Actions taken by the board in response to the majority vote and its engagement with shareholders;

> The continuation of the underlying issue as a voting item on the ballot (as either shareholder or
management proposals); and

> Other factors as appropriate.

These factors are further described below:

Disclosed outreach efforts by the board to shareholders in the wake of the vote:

Key to any partial implementation of a majority supported shareholder proposal is outreach by the
board to their significant shareholders who supported the proposal to understand why they supported it
and what they are looking for the board to do in response. The “ask” of the proposal may not directly
reflect shareholders’ concerns but instead may have been the vehicle most-readily available for them to
express their concerns. For example, shareholders may be more interested in a stronger right to a
special meeting, rather than the written consent right proposed. Or, they may want a more empowered
lead director position in lieu of an independent chair.

While outreach to the proponent is important, it was a majority of shares that voted for the proposal.
Therefore, the company should reach out beyond the proponent to its large shareholders to understand

their goals in the support of the proposal.

Rationale provided in the proxy for the level of implementation:

The vast majority of shareholder proposals are precatory; they are not binding, and the board exercises
its discretion to respond in a manner that it believes is in the best interest of the company. When a
majority of shares, or a substantial minority, are cast in support of a proposal, the company should
clearly disclose its response and explain the board’s rationale for the actions it has taken in the following
year’s proxy statement.
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The subject matter of the proposal:

Some matters are straightforward, almost binary decisions, and garner a strong consensus among
institutional investors, such as:

Declassification proposals— either a board is classified, or it is annually elected. While shareholders
may defer to the board’s discretion as to timing of the declassification, there is generally no other action
acceptable.

Majority vote standard—either a board has a plurality or a majority vote standard in uncontested
elections. There is a consensus that a true majority vote standard is the board response required, and
not just the adoption of a director resignation policy while maintaining a plurality vote standard.

Other items are more nuanced and allow for a broader range of implementation, such as the right to call
a special meeting, the right for shareholders to be able to act by written consent, or proposals seeking
an independent board chair. Please see FAQs below on these items for more details.

33. What would constitute a clearly insufficient response to a majority-supported
shareholder proposal?

Clear examples of non-responsiveness by the board would include: no acknowledgement at all in the
proxy statement that shareholders supported the proposal; dismissal of the proposal with no reasons
given; or actions taken to prevent future shareholder input on the matter altogether.

34. Does the board's recommendation on a management proposal in response to a
majority-supported shareholder proposal matter?

In general, the proposal should have a board recommendation of FOR. A recommendation other than a
FOR, (e.g.” None” or “Against”) will generally not be considered as sufficient action taken. The level of
support necessary to implement the proposal (e.g., a supermajority of shares outstanding) will be a
consideration in evaluating the role of the board's recommendation.

35. Proxy Access proposals: How will ISS evaluate a board's implementation of
proxy access in response to a majority-supported shareholder proposal?

ISS will evaluate a board's response to a majority- supported shareholder proposal for proxy access by
examining whether the major points of the shareholder proposal are being implemented. Further, 1SS
will examine additional provisions that were not included in the shareholder proposal in order to assess
whether such provisions unnecessarily restrict the use of a proxy access right. Any vote
recommendations driven by a board's implementation of proxy access may pertain to individual
directors, nominating/governance committee members, or the entire board, as appropriate.

ISS may issue an adverse recommendation if a proxy access policy implemented or proposed by
management contains material restrictions more stringent than those included in a majority-supported
proxy access shareholder proposal with respect to the following, at a minimum:

> Ownership thresholds above three percent;
> Ownership duration longer than three years;
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> Aggregation limits below 20 shareholders;
> Cap on nominees below 20 percent of the board.

In instances where the cap or aggregation limit differs from what was specifically stated in the
shareholder proposal, lack of disclosure by the company regarding shareholder outreach efforts and
engagement may also warrant negative vote recommendations.

If an implemented proxy access policy or management proxy access proposal contains restrictions or
conditions on proxy access nominees, ISS will review the implementation and restrictions on a case-by-
case basis. Certain restrictions viewed as potentially problematic especially when used in combination
include, but are not limited to:

> Prohibitions on resubmission of failed nominees in subsequent years;
> Restrictions on third-party compensation of proxy access nominees;
> Restrictions on the use of proxy access and proxy contest procedures for the same meeting;

> How long and under what terms an elected shareholder nominee will count towards the maximum
number of proxy access nominees; and

> When the right will be fully implemented and accessible to qualifying shareholders.

Two types of restrictions will be considered especially problematic because they are so restrictive as to
effectively nullify the proxy access right:

> Counting individual funds within a mutual fund family as separate shareholders for purposes of an
aggregation limit; and
> The imposition of post-meeting shareholding requirements for nominating shareholders.

36. Declassify the Board Proposals: If the majority supported shareholder proposal
specifies declassification in one year, is a phased-in transition over the next
three years sufficient implementation?

Although a proponent may request immediate declassification, our institutional investor clients have
indicated that a phased-in declassification that allows for directors to fulfill their full elected terms is
generally acceptable. However, delays to the start of the phase-in of declassification (such as Ryder
Systems’ 2013 delay of the phase-in to 2016-2018) should be vetted with shareholders and the rationale
for the long delay included in the proxy statement.

37. Independent Chair Proposals: is there any action short of appointing an
independent chair that would be considered sufficient?

Full implementation would consist of separating the chair and CEO positions, with an independent
director filling the role of chair. A policy that the company will adopt this structure upon the resignation
of the current CEO would also be considered responsive.

Partial responses will be evaluated on a case-by-case basis, depending on the disclosure of shareholder
input obtained through the company’s outreach, the board’s rationale, and the facts and circumstances
of the case. There are many factors that can cause investors to support such proposals, without
necessarily demanding an independent chair immediately. For example, through their outreach, a
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company may learn that shareholders are concerned about the lack of a lead director, weaknesses in
the lead director’s responsibilities, or the choice of lead director. In such a case, creating or
strengthening a robust lead director position may be considered a sufficient response, assuming no
other factors are involved. If the company already has a robust lead director position, then the
company’s outreach to shareholders to discover the causes of the majority vote and subsequent actions
to address the issue will be reviewed accordingly.

38. Shareholder proposals on Majority Vote Standards: Is adoption of a “majority
vote policy” considered sufficient?

In general, adoption of a director resignation policy (sometimes called a majority vote policy) in lieu of a
true majority vote standard is not considered a sufficient response. The “vote standard” is the standard
which determines whether the director is an elected director: under a plurality vote standard, a director
need only receive one vote to be “elected.” A majority vote standard requires a director to receive
support from a majority of the shares cast to be elected: if not achieved, and a new nominee would not
be able to join the board; if the nominee is a continuing director, his or her legal status is a “holdover”
director, not an elected director. The vote standard is usually embedded in the company’s charter or
bylaws, and is included in the proxy statement. A “majority vote policy” is a confusing term sometimes
used to describe a director resignation policy, which is the post-election process to be followed if a
director does not receive a majority of votes cast. Such resignation policies are usually found in a
company’s corporate governance guidelines, and can accompany either a majority or a plurality vote
standard. Such a policy alone is not the same as a true majority vote standard.

39. Right for shareholders to call special meetings: If the shareholder proposal
specifies an ownership threshold of 10 percent, but the company implements a
higher threshold, or requires that one shareholder must hold that amount, is
that sufficient?

According to our 2010 policy survey, 56 percent of institutional clients did not accept a higher threshold
as a sufficient response. However, if the company’s outreach to its shareholders finds a different
threshold acceptable to them, and the company disclosed these results in its proxy statement, along
with the board’s rationale for the threshold chosen, this will be fully considered on a case-by-case basis.
The ownership structure of the company will also be a factor in ISS’ consideration.

40. Right for shareholders to call special meetings: What types of parameters set
on the right are generally considered acceptable?

Restrictions on agenda items are generally seen as negating the right to call a special meeting; 71
percent of institutional investor respondents to our 2010 policy survey said this was not sufficient
implementation. The more common type of agenda restriction seen is to exclude any agenda items that
were on the previous annual meeting agenda, or will be on the upcoming annual meeting agenda. Such
a prohibition would prevent shareholders from calling a special meeting to elect a dissident slate, as the
annual meeting agendas would include election of directors on the ballot.

Reasonable limitations on the timing and number per year of special meetings are generally acceptable.
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41. Right for shareholders to act by written consent: What limitations are
generally acceptable?

Reasonable restrictions to ensure that the right to act by written consent could not potentially be
abused are acceptable. In general, restrictions considered reasonable include:

> An ownership threshold of no greater than 10 percent;

> No restrictions on agenda items;

> Atotal review and solicitation period of no more than 90 days (to include the period of time for the
company to set a record date after receiving a shareholder request to do so, and no more than 60
days from the record date for the solicitation process);

> Limits on when written consent may be used of no more than 30 days after a meeting already held
or 90 days before a meeting already scheduled to occur; and

» A solicitation requirement that the solicitor must use best efforts to solicit consents from all
shareholders.

Restrictions that go beyond these levels are examined in light of the disclosure by the company about its
outreach to shareholders, the board’s rationale, etc. An example was Amgen, which received majority
support on a written consent proposal. It sought feedback from its shareholders, and in 2012 put on the
ballot a management proposal discussing the shareholder feedback obtained and the procedural
safeguards implemented in response to the feedback. Among these was a 15 percent ownership
threshold, the same as their threshold to call special meetings.

42. Reducing super-majority vote requirements on charter/bylaw amendments: If
the proposal calls for reducing the vote requirement on charter/bylaw
amendments to a majority of shares cast, and the company reduces it for most
provisions, but not all, is that considered sufficient?

In general, shareholders would look for all provisions to be reduced to the majority of shares cast.
However, exceptions may occur. An example is where the supermajority applies only to a provision that
would be antithetical to shareholders' rights, such as the ability to reclassify the board. Disclosure on
which items were not reduced, and why, is a key consideration.

43. Reducing super-majority vote requirements: If a shareholder proposal calls for
reducing requirement to a majority of shares cast, and the company reduces
the level to majority of shares outstanding rather than shares cast, is that
considered sufficient?

In general, reducing to the majority of cast is preferable among institutional investors. However, state
law may mandate no less than a majority of outstanding shares threshold. The board’s rationale and the
disclosed outcome of the company’s outreach to shareholders are key considerations.

In general, a reduction from a supermajority to a slightly lower supermajority (e.g. 75 percent to 66.7
percent), would not be considered a sufficient response, according to 71 percent of our institutional
clients surveyed. However, the company’s outreach to shareholders and board’s rationale are also
considerations.
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44. What if a shareholder proposal is antithetical to the rights of shareholders?

Arguing that a proposal that received a majority of shareholder votes is antithetical to shareholders’
interests, particularly at a widely held company, is a difficult proposition — it implies that shareholders
are not acting in their own best interests. However, there are cases where majority-supported proposals
go against the interests of minority shareholders, e.g. at controlled company AMERCO (2007, 2009-
2012, subject to Nevada Court decisions on the matters). 1SS obviously does not expect that companies
will “act” on proposals contrary to the interest of all shareholders, particularly minority shareholders.

Likewise, ISS does not expect a company to act on a proposal invalidated by court rulings or state law.
For example, there were majority-supported shareholder proposals on certain bylaw changes at Airgas
in 2010 during their proxy fight with Air Products. The Delaware Supreme Court invalidated the bylaw
changes; ISS would expect the company to act in accordance with the court rulings.

Director(s) receiving less than 50 percent of Shares Cast

45. What happens if a director received less than a majority (50 percent) of votes
cast in the previous year?

If a director receives a majority of votes withhold/against him or her, ISS considers whether or not the
company has addressed the underlying issues that led to the high level of opposition. Disclosed outreach
to shareholders and disclosure of the steps taken in response to their findings, are key considerations.
ISS may recommend withhold/against individual directors, a committee, or the entire board the
following year if all the underlying issue(s) causing the high level of opposition are not addressed.

46. What is considered a sufficient response if a director receives less than
majority support due to attendance issues?

If the director’s attendance the following year is above the reporting threshold (75% of the aggregate of

his/her board and committee meetings), that is generally considered sufficiently responsive. Chronic or
widespread attendance issues may cause further consideration.

ITI. Composition

Attendance

47. What are the disclosure requirements on director attendance?
For exchange-listed companies, the SEC requires the following disclosure:

Iltem 407(b) Board meetings and committees; annual meeting attendance. (1) State the total number of
meetings of the board of directors (including regularly scheduled and special meetings) which were held
during the last full fiscal year. Name each incumbent director who during the last full fiscal year
attended fewer than 75 percent of the aggregate of:

i.  The total number of meetings of the board of directors (held during the period for which
he has been a director); and
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ii.  The total number of meetings held by all committees of the board on which he served
(during the periods that he served).

48. What if the company is not listed on an exchange - what attendance disclosure
is needed?

Institutional investors expect similar attendance disclosure for non-listed companies as for listed
companies.

49. What if there is no attendance disclosure?

Under the regulations, disclosure is only needed if a director attended less than 75 percent of the
aggregate of his/her board and committee meetings for the period he/she served. Therefore, no
disclosure would mean that all directors met the attendance threshold. However, many companies will
include in their proxies an affirmative statement that all directors met the threshold, but it is not
required. This affirmative disclosure is particularly helpful when a company provides additional details
on attendance, but it is unclear if this disclosure is in addition to, or in lieu of, the required disclosure.

50. One of the acceptable reasons for director absence is missing one meeting
when the total of all meeting was three or fewer. When does this apply?

If the total of all the director’s meetings was three or fewer, and he/she missed just one, then,
mathematically, the attendance would be below the 75% reporting threshold. That is why an exception
is made - missing one meeting alone should not trigger the policy. This exception only applies when the
aggregate of all the director’s board and committee meetings is three or fewer. It does not apply when
there were only three board meetings, or only three committee meetings, and the total of the director’s
board and committee meetings is four or more.

51. What exceptions to the attendance policy apply in the case of a newly-
appointed director?

Companies generally schedule their board and committee meetings a year or more in advance. The
expectation is that directors plan their schedules accordingly. However, newly appointed directors will
not have this advance notification. Therefore, for newly appointed directors only, if it is disclosed that
the director missed his/her meetings due to schedule conflicts, that is considered an acceptable reason.

In addition, the valid excuse of missing only one meeting if the total of all the meetings is three or fewer
most often applies to new directors appointed late in the fiscal year when there are only a few meetings
left to attend.

One not uncommon issue we find is unclear attendance disclosure associated with newly-appointed
directors (see next FAQ). Director attendance for the previous fiscal year is supposed to be based on the
period for which the director served. If that period were not for the full fiscal year, the disclosure should
not be based on the full year. Unfortunately, some companies will report attendance for new directors
based on the full fiscal year, or the disclosure may be unclear as to what period of time is being
reported, for example: “All directors attended 75% of their board and committee meetings during the
fiscal year, except for Director X, who joined the board in September”.
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52. What is ISS’ policy on unclear attendance disclosure?

If the proxy disclosure is unclear and insufficient to determine whether a director attended at least 75
percent of the aggregate of his/her board and committee meetings during his/her period of service, ISS
will recommend a vote against or withhold from the director(s) in question.

Investors expect directors to attend their board and committee meetings; poor attendance is a primary
reason directors receive majority withhold or against votes. Although the SEC disclosure rules have not
changed, the increasing incidence of unclear attendance disclosures caused ISS to adopt this policy
before the 2013 proxy season.

Examples of deviations from the required disclosure include, but are not limited to:

> Not naming the director(s) who failed to meet the threshold attendance;

> Using a threshold of less than 75 percent;

> Using a threshold greater than 75 percent and reporting that a director did not achieve that
threshold;

> Excluding special meetings from total meetings;

> Reporting attendance separately for regular vs. special meetings;

»  Boosting the attendance records by including actions by written consents in total meetings;

> Reporting average attendance instead of threshold attainment;

> Reporting attendance per meeting or per committee rather than per director;

> Reporting aggregate board and aggregate committee attendance instead of the overall aggregate;
and

> For directors who served for only part of a year, reporting attendance based on the full fiscal year
rather than the period served, or ambiguity as to the period of reporting.

Oftentimes, the unclear disclosure results from a company’s attempt to provide additional disclosure to
its investors, not to obfuscate poor attendance. However, it is not clear whether the disclosure is
supposed to be in addition to the standard disclosure, or in lieu of the required disclosure. In that case,
the addition of a positive sentence to the effect that “during the fiscal year, all directors attended at
least 75% of their board and committee for the period for which they served” clarifies that the required
disclosure is met and the additional details provided are supplemental.

Overboarded Directors

53. What boards does ISS count when looking to see if a director is overboarded?

We include: public companies (we use S&P Capital IQ company type for the determination of whether a
company is public), and mutual fund families. We do not include: non-profit organizations, universities,
advisory boards, and private companies. Mutual funds are rolled up to mutual fund families, with one
family counting as one board. Also, if service on another board is a required duty of the officer (e.g., as
part of a joint marketing agreement), that board will not be counted.

54. How are subsidiaries of a publicly-traded company counted?

All subsidiaries with publicly- traded stock are counted as boards in their own right. Subsidiaries that
only issue debt are not counted.
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55. What vote recommendations will an overboarded CEO received from ISS?

ISS will not recommend withhold/against votes for overboarding at the company where he or she serves
as CEO, but may do so at the outside boards.

Special consideration is given where the CEO of a parent company also serves on the boards of the
company’s publicly traded subsidiaries. I1SS will not recommend withhold/against votes for overboarding
on the parent company’s CEO at the parent company, nor at any subsidiary board with over 50
ownership by the parent. At outside boards and at subsidiaries owned 50 percent or less by the parent,
ISS will consider whether withhold/against votes are warranted on a case-by-case basis, considering
among other factors:

> Structure of the parent subsidiary relationship (for example, holding company structure);
> Similarity of business lines between the parent and subsidiary;

> Percentage of subsidiary held by the parent company; and

»  The total number of boards on which he/she serves.

56. Which CEOs are subject to the policy on overboarded CEOs?

The policy is applied only to CEOs of publicly-traded companies. It is not applied to CEOs of private
companies. Nor does not apply to interim CEOs: there is no expectation that a director who steps in as
interim CEO to fill the gap should drop his or her other boards for this short-term obligation.

57. Does ISS take into account if a director is transitioning off one board soon?

Yes. If the information is publicly disclosed that a director will be stepping off another board at the next
annual meeting of that company to accommodate taking a place on a new board, ISS will not consider
that board in determining if the director is overboarded.

IV. Independence
Determination of Independence

58. In the proxy analysis, where can one find why ISS classified a director as an
"affiliated outsider"?

See the "Director Notes" under the Board Profile section of the proxy analysis. That provides all the
affiliations the director has with the company. The material affiliations are shown in our Proxy Voting
Guidelines under the Categorization of Directors table.

59. How does ISS determine whether the board of a U.S. issuer considers a director
to be non-independent?

In the US, issuers subject to the reporting requirements of ltem 407 of Regulation S-K are not required
to explicitly identify their non-independent directors as long as they maintain fully independent Audit,
Compensation, and Nominating committees. If a board maintains fully independent committees, it is
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only required to identify its independent directors, including new nominees, in its proxy or annual
report.

In these situations, ISS will generally conclude that if a board does not identify one or more directors as
independent, then it does not consider such director(s) to be independent. ISS will also examine all
relevant disclosures, including, but not limited to, director bios, related party transactions, committee
disclosure, and potentially review the issuer's historical approach to director independence disclosure to
determine whether an issuer may have omitted an independent director from its list of independent
directors.

It is corporate governance best practice for boards to be transparent to shareholders regarding the
independence status of each director. In the context of the aforementioned US disclosure rules, the
failure of a board to identify a director as independent will generally be construed to mean that the
board does not consider such director to be independent.

Overall Board Independence

60. When ISS looks at whether a board is “majority independent,” whose
definition of independence are you using?

ISS is using our definition of “independent outside director” to determine if the board is majority
independent.

61. What if the board is 50 percent independent outsiders and 50 percent
insiders/affiliated outsiders?

50 percent is not a majority. ISS would not consider this board majority independent.

62. What public commitment can a company make concerning adding an
independent director (and thus making the board majority independent)?

Sample language:

“We are conducting a director search in the exercise of due care for a candidate as soon as practicable
following our Annual Meeting of Stockholders. Our new director will not only satisfy the independence
requirements under the listing requirements, but will have no material connection to our Company (that
is, no material financial, personal, business, or other relationship that a reasonable person could
conclude could potentially influence boardroom objectivity) prior to being appointed to the Board. We
commit to having this new director in place within no more than six months after the upcoming
shareholder meeting.”

Committee Independence

63. Are non-voting, “ex-officio” members of committees considered as regular
members of committees?
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Yes. They are considered the same as any other committee member, with the same expectation of
independence.

64. What steps can a company take to change a vote recommendation on an
affiliated outside director serving on a key committee?

For ISS to change its vote recommendation, either:

> The director needs to resign from the key committee(s), or
> The material relationship causing the affiliation (e.g. professional relations with a firm associated
with the director) would need to be terminated.

The resignation from the committee would have to be effective no later than the date of shareholder
meeting and would need to be publicly disclosed. For example: “As of [date no later than the upcoming
annual meeting date], [Director Name] will resign as a member of the [Committee].”

For terminating a professional relationship, it would need to be effective immediately, and remain in
effect as long as the director serves on any key committees.

Professional vs. Transactional Relationships

65. How does the definition of affiliation differ in ISS’ standards for professional
vs. transactional relationships?

Both are derived from the definition of affiliation in NASDAQ Rule 5605—but the affiliation under
professional services is more strict: a director (or immediate family member) only has to be an employee
of the organization providing the professional service, as opposed to an executive officer in the case of a
transactional relationship for him to be considered affiliated.

66. What criteria determine a professional relationship, and which types of
services are considered professional under ISS’ classification?

“Professional” services are frequently advisory in nature, involve access to sensitive company
information, and have a payment structure that could create a conflict of interest. Commissions or fees
paid to a director (or to an immediate family member or an entity affiliated with either the director or
the immediate family member) are an indication that the relationship is a professional service.

> Insurance Services: Generally professional, unless the company explains why such services are not
advisory. Transactional where the company has an insurance policy with and pays premiums to an
entity with which one of the company’s directors is affiliated will be considered a transactional
relationship. However, the burden will be on the company to explain why the service is not advisory.

> Information Technology Services: Generally professional, except for tech support. Tech support is
usually tied to a previous transactional relationship, typically a purchase of hardware or software,
and does not involve strategic decision-making or a payment structure which could create a conflict
of interest.

© 2017 ISS | Institutional Shareholder Services 28 of 36



ISS ) FAQ: US Proxy Voting Policies and Procedures

> Marketing Services: Generally professional, unless the company explains why such services are not
advisory. Market research, market strategy, branding strategy, and advertising strategy are
generally considered professional services. Sale of promotional materials or sponsorships, or the
purchase of advertising, is considered transactional. However, the burden will be on the company to
make the distinction.

> Educational services: Generally transactional.
> Lobbying services: Professional.

> Executive search services: Generally professional. Lower level employment services may be
considered transactional, depending on the disclosure.

> Property management and real estate services: Generally professional, unless the company
explains why such services are not advisory. These services are advisory in nature and have a
payment structure that could create a conflict of interest.

67. What happens when the company provides professional services to the
director or an entity associated with the director?

In the case of a company providing a professional service to one of its directors or to an entity with
which one of its directors is affiliated, the relationship is considered transactional rather than
professional. Since neither the director nor the entity with which the director is affiliated is receiving
fees for the service, there is no direct financial tie which could compromise that director’s
independence.

68. How does ISS assess the terms of voting agreements or "standstill”
agreements that arise from issuers’ settlements with dissenting shareholders?

In addition to the classification of any directors that the dissident shareholder may have placed on the
board pursuant to our Director Independence policy and section 2.15 of our Categorization of Directors
table, ISS will examine the terms of the standstill agreement and any other conflicting relationships or
related-party transactions and, pursuant to our Board Accountability policy, may issue negative
recommendations affecting the reelection of Nominating Committee members if we deem any terms of
or circumstances surrounding the agreement to be egregious.

Contested Elections: Proxy Contests and Proxy Access

69. How will ISS evaluate proxy access nominees?

ISS has a policy for evaluating director nominees in contested elections, which currently applies to proxy
contests as well as proxy access nominations. However, the circumstances and motivations of a proxy
contest and a proxy access nomination may differ significantly. In some cases, the nominating
shareholder's views on the current leadership or company strategy may be opposed to the existing
board's views. Alternatively, a shareholder nominator may generally agree with the company's strategy
or have no specific critiques of incumbent directors, but wishes to propose an alternative candidate to
address a specific concern, such as diversity, lack of refreshment or a perceived skills gap on the board.
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It is also possible that a proxy access election would occur when there are available seats on the board
for all the nominees.

Given this range of possible nominating circumstances, ISS has created additional analytical latitude for
evaluating candidates nominated through proxy access. The clarified approach is informed by related
policies in international markets such as the UK & Ireland, Europe, Japan, and Australia, but is also
tailored to unique aspects of proxy access in the US. When evaluating candidates nominated pursuant to
proxy access, ISS will take into account any relevant factors including, but not limited to, the following:

> Nominee/Nominator specific factors:
»y  Nominators' rationale;
> Nominators' critique of management/incumbent directors; and
> Nominee's qualifications, independence, and overall fitness for directorship.

> Company specific factors:
»  Company performance relative to its peers;
> Background to the contested situation (if applicable);
> Board's track record and responsiveness;
> Independence of directors/nominees;
> Governance profile of the company;
> Evidence of board entrenchment;
»  Current board composition (skill sets, tenure, diversity, etc.); and
> Ongoing controversies, if any.
)
> Election specific factors:
> Whether the number of nominees exceeds the number of board seats; and
> Vote standard for the election of directors.

70. How would ISS evaluate director nominees with third-party compensatory
arrangements in a proxy contest?

Compensation arrangements with director nominees are among the factors ISS considers in our case-by-
case analysis of proxy contests. Further discussion of ISS' analytic framework for contested elections is
available in the U.S. and Canadian Summary Guidelines.

Independent Chair Shareholder Proposals

71. How does the new approach differ from the previous approach?

Under ISS' previous approach, the policy is to generally recommend for independent chair shareholder
proposals unless the company satisfies all the criteria listed in the policy. Under the new approach, any
single factor that may have previously resulted in a "For" or "Against" recommendation may be mitigated by other
positive or negative aspects, respectively. Thus a holistic review of all of the factors related to company's board
leadership structure, governance practices, and performance will be conducted under the new approach.
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For example, under ISS' previous approach, if the lead director of the company did not meet each one of
the duties listed under the policy, ISS would issue a For recommendation, regardless of the company's
board independence, performance, or otherwise good governance practices.

Under the new approach, , in the example listed above, the company's performance and other
governance factors could mitigate concerns about the less-than-robust lead director role. Conversely, a
robust lead director role may not mitigate concerns raised by other factors.

72. What additional factors will ISS assess under the Independent Chair policy?

ISS will consider: the presence of an executive or non-independent chair in addition to the CEO; a recent
recombination of the role of CEO and chair; and/or departure from a structure with an independent
chair. ISS will also consider any recent transitions in board leadership and the effect such transitions may
have on independent board leadership as well as the designation of a lead director role.

73. What does ISS consider a strong lead director role?

ISS will generally consider a lead director role to be robust if the lead independent director is elected by
and from the independent members of the board (the role may alternatively reside with a presiding
director, vice chairman, or rotating lead director; however, the director must serve a minimum of one
year in order to qualify as a lead director). The lead director should also have clearly delineated and
comprehensive duties, which should include, but are not limited to the following:

»  serves as liaison between the chairman and the independent directors;

>  approves information sent to the board;

> approves meeting agendas for the board;

> approves meeting schedules to assure that there is sufficient time for discussion of all agenda items;

> has the authority to call meetings of the independent directors;

»  if requested by major shareholders, ensures that he or she is available for consultation and direct
communication.

74. How will ISS consider board tenure?

Board tenure will not be a primary factor in determining a vote recommendation for independent chair
shareholder proposals, but will be considered in aggregate with other factors. Concurrence of
director/CEO tenure, lenghty directorships, or high average director tenure, may be considered. These
concerns will be considered in the context of the overall leadership structure in determining whether
the proposal presents the best leadership structure at the company.

75. How does ISS consider company performance?
ISS will consider one-, three-, and five-year TSR when evaluating company performance. Performance

over the long-term will be weighed more heavily than short-term performance. Performance will be
considered a significant factor in the holistic analysis of independent chair proposals.

76. How will the scope of a proposal have an effect on ISS' analysis?
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ISS will consider the exact language of the resolved clause submitted in the proposal. Depending on
company-specific circumstances, a resolved clause that seeks a policy to adopt an independent
chairman so as not to violate any existing agreements or that seeks an independent chairman at the
next leadership transition may be viewed more favorably than a proposal seeking an immediate change.
For instance, if a company is performing well under its current board leadership structure, an immediate
change may be unnecessarily disruptive.

77. What problematic governance practices will be considered negatively?

Governance practices that will be viewed negatively in the holistic review for independent chair
proposals include, but are not limited to:

> Problematic compensation practices;

> Multiple related-party transactions or other issues putting director independence at risk;

> Failures of risk oversight;

> Adoption of shareholder-unfriendly bylaws without seeking shareholder approval;

> Failure of a board to adequately respond to majority-supported shareholder proposals or directors
who do not receive majority support; and

> Flagrant actions by management or the board with potential or realized negative impacts on
shareholders.

78. Will ISS consider a company's rationale for maintaining a non-independent
chair?

Yes. ISS will consider the company's rationale as a factor that may be applicable in the holistic review. A
"compelling" rationale will be subject to a case-by-case evaluation. For example, ISS will consider how
the board's current leadership structure benefits shareholders and/or specific factors that may preclude
the company from appointing an independent chair, if such disclosure by the company is provided.

Shareholder Rights & Defenses

79. Litigation Rights: How likely is ISS to support management proposals for fee-
shifting bylaws?

As of early February 2014, approximately 50 bylaws allowing fee shifting have been adopted unilaterally,
with none put to a shareholder vote. After examining the language of the ones adopted so far, it is
unlikely that any, if put to a shareholder vote, would garner ISS” support. In fact, because they are so
egregious, they merit votes against the board for their adoption.

80. Poison pills: What features of a qualifying offer clause are considered to
strengthen its effectiveness and what features are considered to weaken its
effectiveness?

Attributes of a qualifying offer clause that strengthen its effectiveness as a tool for shareholders include:

> Provision of a material adverse effect/condition ("MAE") clause;
> Reasonable requirements with respect to the length of time an offer is outstanding:
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»  Offeror is not required to keep the offer open longer than 60 business days in the absence of an
MAE clause or 90 business days if there is an MAE clause, and
> No more than 15 business days following a price increase or an alternative bid or tender offer);
> Reasonable overall timing requirements with respect to the mechanics of calling a special meeting
to vote on redemption of the pill (no longer than 150 business days from the time an offer is made
until the time a special meeting is held).

Attributes of a qualifying offer clause that weaken its effectiveness and potentially discourage offers
from being made include:

> Arequirement that the offer be cash only;

» A provision allowing the company to declare an offer to not be a qualifying offer if the company
procures an inadequacy opinion;

> Areverse due diligence requirement; and

> Arequirement specifying the level of premium.

Capital/Restructuring

81. Are my company’s one- and three-year TSRs in the bottom 10 percent of the
U.S. market?

The reduced allowable increase applies to companies whose one- and three-year TSRs are both below
the applicable threshold. The thresholds, updated quarterly, are available in our Policy Gateway under:
TSR Information for U.S. Performance Related Policies.

The universe used for the “U.S. market” is the $SC set in Standard & Poor’s Research Insight product. To
calculate these thresholds, we remove from the set any companies that do not have both one- and
three-year TSRs.

82. When does ISS deem a risk of non-approval to be "specific and severe"?

Issuers should disclose any risks associated with shareholders' failure to approve a capitalization
proposal in the proxy statement. The types of risks that may influence vote recommendations by virtue
of being "specific and severe," if disclosed in the proxy statement, are as follows:

> In or subsequent to the company's most recent 10-K filing, the company's auditor raised substantial
doubts about the company's ability to continue as a going concern;

> The company states that there is a risk of imminent bankruptcy or imminent liquidation if
shareholders do not approve the increase in authorized capital; or

» A government body has in the past year required the company to increase its capital ratios.

83. When will an issuer's past use of shares drive vote recommendations?

If, within the past three years, the board adopted a poison pill without shareholder approval, repriced or
exchanged underwater stock options without shareholder approval, or placed a substantial amount of
stock with insiders at prices substantially below market value without shareholder approval, ISS will
typically recommend that shareholders vote against the requested increase in authorized capital on the
basis of imprudent past use of shares.
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84. What disclosure is required to "declaw” preferred stock?
Sample Language:

"The board represents that it will not, without prior stockholder approval, issue or use the preferred
stock for any defensive or anti-takeover purpose or for the purpose of implementing any stockholder
rights plan."

Social/Environmental Issues

Lobbying Proposals

85. What does ISS look for when reviewing disclosure of a company's lobbying
activity board oversight?

ISS reviews company materials to determine if the full board is primarily responsible for exercising
oversight of a company's lobbying activities or if a committee of the board has been assigned
responsibility for such oversight. The frequency of lobbying activity review is also considered, that is,
whether just a general reference of responsibility is made or if a specific frequency of review (such as
annually, biannually, or quarterly) is disclosed. ISS also looks for additional details regarding the scope of
the board's (or delegated committee's) oversight responsibilities for both direct and indirect lobbying
activity; such as reviewing compliance with existing company policies, or ensuring consistency with
company values and public policy priorities.

86. What does ISS look for when reviewing a company's indirect lobbying
expenditures?

When reviewing company disclosures of indirect lobbying expenditures, which are typically payments to
trade associations and other groups, including membership dues used for lobbying purposes, a number
of factors are considered. These factors include: (1) whether the company's reported lobbying
expenditures are aggregated and provided as a single figure or if the company provides an itemized
listing by recipient of its lobbying expenditures; and (2) whether the company comprehensively reports
its lobbying expenditures or if information is only provided for the company's "significant" trade
association relationships. With respect to the first factor, ISS also notes if the company provides
information on the portion of trade association dues that were not tax deductible due to their use for
lobbying purposes, and evaluates the level of disclosure on non-dues lobbying expenditures that were
provided explicitly to support a trade association's lobbying activities.

87. What else does ISS consider when reviewing lobbying-related proposals?

In addition to the questions above, other factors are taken into consideration when preparing a
lobbying-related proposal analysis and determining a vote recommendation. These include a company's
disclosure and discussion of relevant lobbying policies and related management roles and oversight. ISS
also considers whether the company has been associated with any recent lobbying-related
controversies, fines, or litigation. Finally, ISS may also review and incorporate in our analysis and vote
recommendation other relevant information per the ISS Global Approach.
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Climate Change/Greenhouse Gas (GHG) Emissions

88. How does ISS evaluate a company’s GHG emissions performance?

A company’s GHG emissions performance indicates to shareholders whether the company’s climate
change policies and initiatives effectively manage its emissions and mitigate potential risks related

to climate change. In recent years, a number of developments have indicated that government actions
to cap and eventually reduce global GHG emissions are on the horizon, with some regulations already in
place. Most prominent is the 2015 Paris Agreement, where 195 nations committed to limit global
temperature rise to less than 2 degrees Celsius, with a more ambitious plan of limiting temperature rise
to 1.5 degrees Celsius. As part of this agreement, the United States announced that it would reduce its
emissions to 26-28 percent below 2005 levels by 2025. Resulting laws and regulations will have a greater
impact on companies that are larger GHG emitters. As such, these companies may be exposed to a
higher level of risk, particularly if they are lacking robust GHG emissions-reduction policies and
initiatives.

As such, ISS takes into account the nature of the company’s operations and its GHG emissions when
reviewing emissions performance. Furthermore, ISS considers whether the company's emissions have
increased or decreased over the period disclosed. When reviewing the emissions trend, ISS considers
whether the emissions are disclosed in absolute terms (the company's overall emissions, typically
measured in terms of total metric tonnes of carbon dioxide equivalent), or normalized terms (the
company’s absolute emissions divided by a normalizing factor, such as full-time employees or
manufacturing output). If disclosed as absolute emissions, ISS looks to see if the company has made any
recent acquisitions or sales of assets, or if there are other events that would impact the company's
emissions.

As outlined in ISS' policy, GHG emissions performance is one factor that ISS considers when evaluating
resolutions asking for the adoption of GHG emissions reduction goals. ISS also takes into account the
disclosure of the company's GHG emissions-related management structure, including policies, board-
and management-level oversight, and other climate change and emissions reduction initiatives.

The questions and answers in this FAQ document are intended to provide high-level guidance
regarding the way in which ISS' Global Research Department will generally analyze certain issues in
the context of preparing proxy analyses and vote recommendations for U.S. companies. However,
these responses should not be construed as a guarantee as to how ISS' Global Research Department
will apply its benchmark policy in any particular situation.
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This document and all of the information contained in it, including without limitation all text, data, graphs, and charts
(collectively, the "Information") is the property of Institutional Shareholder Services Inc. (ISS), its subsidiaries, or, in
some cases third party suppliers.

The Information has not been submitted to, nor received approval from, the United States Securities and Exchange
Commission or any other regulatory body. None of the Information constitutes an offer to sell (or a solicitation of an
offer to buy), or a promotion or recommendation of, any security, financial product or other investment vehicle or
any trading strategy, and ISS does not endorse, approve, or otherwise express any opinion regarding any issuer,
securities, financial products or instruments or trading strategies.

The user of the Information assumes the entire risk of any use it may make or permit to be made of the Information.

ISS MAKES NO EXPRESS OR IMPLIED WARRANTIES OR REPRESENTATIONS WITH RESPECT TO THE INFORMATION AND
EXPRESSLY DISCLAIMS ALL IMPLIED WARRANTIES (INCLUDING, WITHOUT LIMITATION, ANY IMPLIED WARRANTIES
OF ORIGINALITY, ACCURACY, TIMELINESS, NON-INFRINGEMENT, COMPLETENESS, MERCHANTABILITY, AND FITNESS
for A PARTICULAR PURPOSE) WITH RESPECT TO ANY OF THE INFORMATION.

Without limiting any of the foregoing and to the maximum extent permitted by law, in no event shall ISS have any
liability regarding any of the Information for any direct, indirect, special, punitive, consequential (including lost
profits), or any other damages even if notified of the possibility of such damages. The foregoing shall not exclude or
limit any liability that may not by applicable law be excluded or limited.

ISS >

The Global Leader In Corporate Governance

WWWw.issgovernance.com
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Roadmap to Capital Markets Regulatory Changes

Michael Hermsen

Proposed, Potential and Recently Adopted or Enacted’ Rulemaking® and Legislation®
relating to the US capital markets, public company reporting and corporate governance

Proposed

ACTIVITY DESCRIPTION

CURRENT STATUS

ANTICIPATED
ACTION DATE*

Amendments to Interactive Data (XBRL) Program. The
SEC proposed amendments to the XBRL rules to require
companies to use Inline XBRL to file a single combined
document.

SEC proposed
rules on March 1,
2017

Comment period
expires 60 days
after publication
of the release in
the Federal
Register

33-10323

Pay Ratio Disclosure. The SEC Acting Chair is soliciting
comment on any unexpected challenges that issuers have
experienced as they prepare for compliance with the new
rule and whether relief is needed; and has directed the
staff to reconsider the implementation of the rule based
on any comments submitted and to determine as
promptly as possible whether additional guidance or relief
may be appropriate. See related topic under “Recently
Adopted or Enacted” below.

Statement of
Acting Chair
Piwowar on
Reconsideration
of Pay Ration Rule
Implementation
on February 6,
2017

Comments
requested by
March 23, 2017

https://www.sec.gov/news/statement/reconsideration-
of-pay-ratio-rule-implementation.html

! Covers rulemaking and legislation adopted or enacted within the prior 3 months or that has been adopted but the effective date or implementation date has

not yet been reached.

> Covers rulemaking by the US Securities and Exchange Commission, the New York Stock Exchange, the NASDAQ Stock Market, the Financial Industry

Regulatory Association and the US Public Company Accounting Oversight Board.
Any legislation not enacted before the end of the current term, must be reintroduced in the next Congress.
For SEC matters, Anticipated Action Date is the date indicated by the SEC in the most recently issued Regulatory Flexibility Agenda.

3
4
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ANTICIPATED
ACTION DATE"

ACTIVITY DESCRIPTION

Conflict Minerals. The SEC Acting Chair is soliciting
comment on whether the 2014 Statement of the Division
of Corporation Finance on the Conflicts Minerals Decision
by Keith Higgins is still appropriate and whether additional
relief is appropriate.

CURRENT STATUS

Statement of
Acting Chair
Piwowar on the
Commission’s
Conflict Minerals
Rule issued on
January 31, 2017

Comments
requested by
March 17, 2017

https://www.sec.gov/corpfin/statement-on-sec-
commission-conflict-minerals-rule.html

Universal Proxy. The SEC is proposing to amend the proxy | SEC proposed Comment period | 34-79164.
rules to expand shareholders' ability to vote by proxy to rules on October expired on

choose among all duly-nominated candidates in a 26, 2016 January 9, 2017

contested election of directors.

Shortening the Settlement Cycle. The SEC is proposing to | SEC proposed Comment period | 34-78962
amend Exchange Act Rule 15c¢6-1 to shorten the maximum | rules on expired on

settlement period from three days to two days. See September 28, December 5,

related topic under “Recently Adopted or Enacted” below. | 2016 2016

Disclosure Update and Simplification. The SEC is SEC proposed Comment period 33-10110
proposing to amend certain disclosure requirements, rules on July 13, expired on (33-10220)
primarily accounting and accounting related, that may 2016 November 2,

have become redundant, duplicative, overlapping, 2016

outdated, or superseded, in light of other SEC disclosure

requirements, U.S. GAAP, IFRS, or changes in the

information environment.

Revisions to Smaller Reporting Company Definition. The SEC proposed Comment period | 33-10107
SEC is proposing to amend the smaller reporting company | rules on June 27, expired on

definitions and related provisions. 2016 August 30, 2016
Modernization of Property Disclosures for Mining SEC proposed Comment period | 33-10098

Registrants. The SEC is proposing to modernize the
property disclosure requirements for mining registrants,
and related guidance, currently set forth in Item 102 of

rules on June 16,
2016

expired on
September 26,
2016
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ANTICIPATED

ACTIVITY DESCRIPTION

Regulation S-K under the Securities Act of 1933 and the
Securities Exchange Act of 1934 and in Industry Guide 7.

CURRENT STATUS

ACTION DATE"

CITE

Auditor’s Report on an Audit of Financial
Statements when the Auditor Expresses an
Unqualified Opinion. The PCAOB is to retain the
pass/fail model of the existing auditor's report but is
seeking to enhance the form and content of the
report to make it more relevant and informative to
investors and other financial statement users. In
particular, the auditor's report would include a
description of "critical audit matters," which would
provide audit-specific information about especially
challenging, subjective, or complex aspects of the
audit as they relate to the relevant financial
statement accounts and disclosures.

Rules initially
proposed August
13, 2013.

Rules re-proposed
May 11, 2016.

PCAOB 2016-003

Rules Regarding Incentive Compensation. The SEC,
together with the Board of Governors of the Federal
Reserve, the Federal Deposit Insurance Corporation, the
Office of the Comptroller of the Currency, the Office of
Thrift Supervision, the Federal Housing Finance Agency,
and the National Credit Union Administration (the
"Agencies"), has reproposed regulations and guidelines
with respect to incentive-based compensation practices at
certain financial institutions that have $1 billion or more
in total assets, as required by the Dodd Frank Act.

Section 956 of the Dodd Frank Act requires that the
Agencies prohibit incentive-based payment arrangements,
or any feature of any such arrangement, at a covered
financial institution that the Agencies determine

encourages inappropriate risks by a financial institution by

Rules initially
proposed April 14,
2011. Rules re-
proposed on May
6, 2016.

Adopt final rules
by April of 2017

34-64140 (initial proposal).
34-77776 (re-proposal).
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ANTICIPATED
ACTION DATE"

ACTIVITY DESCRIPTION

providing excessive compensation or that could lead to a
material financial loss. Under the Dodd Frank Act, a
covered financial institution also must disclose to its

appropriate Federal regulator the structure of its
incentive-based compensation arrangements sufficient to
determine whether the structure provides "excessive
compensation, fees, or benefits" or "could lead to
material financial loss" to the institution.

CURRENT STATUS

Compensation Clawbacks - Listing Standards for
Recovery of Erroneously Awarded Compensation.
Section 954 of the Dodd Frank Act requires the SEC to
adopt rules to direct national securities exchanges to
prohibit the listing of securities of issuers that have not
developed and implemented a policy providing for
disclosure of the issuer's policy on incentive-based
compensation and mandating the clawback of such
compensation in certain circumstances.

SEC proposed
rules on July 14,
2015

Adopt final rules
by April of 2017

33-9861.

Pay versus Performance. Section 953(a) of the Dodd
Frank Act added section 14(i) to the Exchange Act to
require issuers to disclose information that shows the
relationship between executive compensation
actually paid and the financial performance of the
issuer.

SEC proposed
rules on May 7,
2015

Adopt final rules
by April of 2017

34-74835.

Disclosure of Hedging by Employees, Officers and
Directors. Section 955 of the Dodd Frank Act added
section 14(j) to the Exchange Act to require issuers to
disclose in an annual meeting proxy statement whether
employees or members of the board of directors are

permitted to engage in transactions to hedge or offset any

SEC proposed
rules on February
17, 2015

Adopt final rules
by April of 2017

33-9723.

4 | Roadmap to Capital Markets Regulatory Changes

MAYER*BROWN




ANTICIPATED
ACTION DATE"

ACTIVITY DESCRIPTION

decrease in the market value of equity securities granted
to the employee or board member as compensation, or
held directly or indirectly by the employee or board
member.

CURRENT STATUS

Amendments to Regulation D, Form D and Rule 156
under the Securities Act. The SEC proposed revisions to
enhance its ability to evaluate the development of market
practices in offerings under Rule 506 of Regulation D and
address concerns that may arise in connection with
permitting issuers to engage in general solicitation and
general advertising under paragraph (c) of Rule 506.

SEC proposed
rules on July 24,
2013

Adopt final rules
by April of 2017

33-9416.

Reporting of Proxy Votes on Executive Compensation
and Other Matters. The SEC is proposing to amend
Exchange Act rules and Form N-PX to implement section
951 of the Dodd Frank Act that would require institutional
investment managers subject to section 13(f) of the
Exchange Act to report how they voted on any
shareholder vote on executive compensation or golden
parachutes pursuant to sections 14A(a) and (b) of the
Exchange Act.

SEC proposed
rules on October
28, 2010

Adopt final rules
by April of 2017

34-63123

Potential

Request for Comment on possible changes to Industry
Guide 3 (Statistical Disclosure by Bank Holding
Companies). The SEC issued a request for comment to
seek public input as to the disclosures called for by
Industry Guide 3, noting that the financial services
industry has changed dramatically since Guide 3 was first
published and that the existing disclosure guidance may
not in all cases reflect recent industry developments or

SEC issued
request for
comment on
March 1, 2017

Comment period
ends 60 days
after publication
of the release in
the Federal
Register

33-10321
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ANTICIPATED
ACTION DATE"

ACTIVITY DESCRIPTION

changes in accounting standards related to financial and
other reporting requirements.

CURRENT STATUS

CITE

Request for Comment on Subpart 400 of Regulation S-K SEC issued notice Comment period 33-10198
Disclosure Requirements Relating to Management, on August 25, ended on October

Certain Security Holders and Corporate Governance 2016 31, 2016

Matters. The SEC issued a notice for public comment on

disclosure requirements in Subpart 400 — Items 401

through Item 407 — of Regulation S-K.

Implementation of Title | of the JOBS Act. The Division of Indicated intent

Corporation Finance is considering recommending that to propose rules

the SEC propose conforming rule amendments to by April of 2017

implement Title | of the Jobs Act with respect to emerging

growth companies.

Amendments to Financial Disclosures About Entities Concept release Indicated intent 33-9929

Other Than the Registrant. The Division of Corporation
Finance is considering recommending that the SEC
propose rules revising the financial disclosure
requirements in Regulation S-X in connection with
financial statements to be included in filings with respect
to certain entities other than a registrant.

issued October 1,
2015

to propose rules
by April of 2017

Amendments to Regulation S-K and Regulation S-X. The
Division of Corporation Finance is considering
recommending that the SEC propose rules to update
certain disclosure requirements in Regulations S-X and S-
K.

Indicated intent
to propose rules
by April of 2017

Corporate Board Diversity. The Division of Corporation
Finance is considering recommending that the SEC
propose amendments to the proxy rules to require

additional disclosure about the diversity of board

Indicated intent
to propose rules
by April of 2017
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ACTIVITY DESCRIPTION

ANTICIPATED
ACTION DATE"

members and nominees.

CURRENT STATUS

CITE

Concept Release on Possible Revisions to Audit Concept release Indicated intent 33-9862
Committee Disclosures. The SEC published a concept issued July 8, 2015 | to propose rules

release to obtain information about the extent and nature by April of 2017

of the public’s interest in revising the audit committee

disclosure requirements, which exist in their current form

principally in Item 407 of Regulation S-K under the

Securities Act and the Securities Exchange Act.

Business and Financial Disclosures. The SEC published Concept release 33-10064.
for comment a concept release on modernizing certain issued April 22,

disclosure requirements in Regulation S-K. 2016

Guide 3 Bank Holding Company Disclosure. The Division Indicated intent

of Corporation is considering recommending that the SEC to issue concept

seek public comment on revising and updating the general release by April of
instructions and statistical disclosures in Industry Guide 3. 2017

SEC Regulatory Accountability Act would, among Approved by the H.R. 78

other things, amend the Securities Exchange Act of
1934 to direct the SEC, to: before issuing a
regulation under the securities laws, identify the
nature and source of the problem that the
proposed regulation is designed to address; adopt a
regulation only upon a reasoned determination that
its benefits justify its costs; identify and assess
available alternatives to any regulation; and ensure
that any regulation is accessible, consistent, written
in plain language, and easy to understand. In
determining the costs and benefits of a proposed
regulation, the SEC shall consider its impact on
investor choice, market liquidity, and small
businesses. In addition, the SEC shall: (1)
periodically review its existing regulations to

House. Referred
to the Senate
Banking, Housing
and Urban Affairs
Committee on
January 17, 2017.
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ANTICIPATED
ACTIVITY DESCRIPTION CURRENT STATUS ACTION DATE® CITE

determine if they are outmoded, ineffective,
insufficient, or excessively burdensome; and (2) in
accordance with such review, modify, streamline,
expand, or repeal them. Whenever it adopts or
amends a rule that is "major" (in terms of economic
impact), the SEC shall state in its adopting release:
(1) the regulation's purposes and intended
consequences, (2) metrics for measuring the
regulation's economic impact, (3) the assessment
plan to be used to assess whether the regulation
has achieved its stated purposes, and (4) any
foreseeable unintended or negative consequences
of the regulation.

Helping Angels Lead Our Startups (HALOS) Act Approved by the H.R. 79
would direct the SEC to revise Regulation D to House. Referred

provide that the prohibition against general to the Senate

solicitation or general advertising will not apply to Committee on

events with specified kinds of sponsors (including Banking, Housing

angel investor groups not connected to broker- and Urban Affairs

dealers or investment advisers) where: on January 11,

presentations or communications are made by or 2017.

on behalf of an issuer, but the advertising does not
refer to any specific offering of securities by the
issuer, the sponsor does not provide investment
recommendations or advice to attendees, engage in
investment negotiations with attendees, charge
certain fees, or receive certain compensation; and
no specific information regarding a securities
offering is communicated beyond the type and
amount of securities being offered, the amount of
securities already subscribed for, and the intended
use of proceeds from the offering.
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ANTICIPATED
ACTION DATE" CITE

ACTIVITY DESCRIPTION

Recently Adopted or Enacted

CURRENT STATUS

Exhibit Hyperlinks and HTML Format. On March
1, 2017, the SEC adopted rules requiring
registrants that file registration statements and
periodic and current reports that are subject to the
exhibit requirements under Item 601 of Regulation
S-K, or that file on Forms F-10 or 20-F, to include a
hyperlink to each exhibit listed in the exhibit index
of these filings.

SEC approved
rules on March 1,
2017

Effective
September 1,
2017 for filings
made by large
accelerated filers
and accelerated
filers; effective
September 1,
2018 for all other
filers

33-10322

Resource Extraction. On June 27, 2016, the SEC
adopted rules requiring resource extraction issuers
to disclose in an annual report payments made to
foreign governments or the Federal government
for the purpose of commercial development of oil,
natural gas or miners.

On February 14,
2017, President
Trump signed a
joint resolution
approved by
Congress pursuant
to the
Congressional
Review Act
nullifying the
SEC’s resource
extraction issuer
payment
disclosure rule.

Immediate

Public Law 115-4 (H.R. Res. 41)

Shortening the Settlement Cycle. The SEC has
adopted rule changes proposed by the NYSE,
NASDAQ and FINRA to conform their rules to the
currently proposed change to amend Exchange Act
Rule 15¢6-1 to shorten the maximum settlement
period from three days to two days.

FINRA rules
adopted on
February 9, 2017;
NYSE and
NASDAQ rules
adopted on
February 10, 2017

The SEC has not
yet amended Rule
15c¢6-1. The rules
will not become
effective until the
effective date of
the SEC rule

34-80004 (FINRA)
34-80013 (NASDAQ)
34-80021 (NYSE)
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ANTICIPATED
ACTION DATE"

ACTIVITY DESCRIPTION

CURRENT STATUS

change.
Currently it is
contemplated
that this could
occur on
September 5,
2017.

SEC Small Business Advocate Act amends the
Exchange Act to establish within the SEC an Office
of the Advocate for Small Business Capital
Formation and establish the Small Business Capital
Formation Advisory Committee to provide the SEC
with advice on SEC rules, regulations, and policies
regarding its mission of protecting investors,
maintaining fair, orderly, and efficient markets,
and facilitating capital formation, as they relate to:
capital raising by emerging, privately held small
businesses and publicly traded companies with less
than $250 million in public market capitalization
through securities offerings; trading in the
securities of such businesses and companies; and
public reporting and corporate governance
requirements of such businesses and companies.

Enacted
December 16,
2016

Public Law 114-284
(H.R. 3784)

Amendments to Facilitate Intrastate and Regional
Securities Offerings. The SEC proposes to
modernize Rules 147 and 504 under the Securities
Act, adopt new Rule 147A and repeal Rule 505 to
facilitate intrastate and regional securities

SEC approved
rules on
October 26, 2016

Amended Rule
147 and new Rule
147A are
effective April 20,
2017; amended

33-10238

offerings. Rule 504 effective
January 20, 2017;
repeal of Rule 505
effective May 22,
2017
10 | Roadmap to Capital Markets Regulatory Changes MAYER+*BROWN




ANTICIPATED
ACTION DATE"

ACTIVITY DESCRIPTION

CURRENT STATUS

CITE

Improving the Transparency of Audits: Rules to Require SEC approved Effective for audit | 34-77787
Disclosure of Certain Audit Participants on a New PCAOB | rules on May 9, reports issued on
Form and Related Amendments to Auditing Standards. 2016 or after January
The PCAOB adopted new rules and related amendments 31, 2017 with
to its auditing standards that will improve transparency respect to
regarding the engagement partner and other accounting disclosure of the
firms that took part in the audit. The rules will require engagement
disclosure of the name of the engagement partner and partner and for
information about other accounting firms on new PCAOB audit reports
Form AP, Auditor Reporting of Certain Audit Participants issued June 30,
to be filed with the PCAOB by the independent auditor. 2017 with respect
to disclosure of
other accounting
firms
Pay Ratio Disclosure. The SEC adopted rules to require SEC adopted rules | Registrants must | 33-9887.

disclosure of the median of the annual total compensation
of all employees of a registrant (excluding the chief
executive officer), the annual total compensation of that
registrant’s chief executive officer, and the ratio of the
median of the annual total compensation of all employees
to the annual total compensation of the chief executive
officer.

on August 5, 2015

comply with the
final rule for the
first full fiscal
year beginning on
or after January 1,
2017
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March 1, 2017
REITs and Proxy Access
By: Michael Hermsen and Laura Richman

Proxy access initiatives made significant inroads during the last two proxy seasons. Much
of the impetus for proxy access came from the Boardroom Accountability Project campaign
launched by the Comptroller of New York City and the New York City Pension funds, which
submitted proxy access proposals to 75 companies during the 2015 proxy season and to 72
companies for the 2016 proxy season. The proxy solicitation and corporate advisory firm,
Alliance Advisors, reported that over 200 proxy access resolutions were submitted by
shareholders during the 2016 US proxy season and that, as of February 1, 2017, 379 companies
had adopted proxy access, of which 22 were real estate investment trusts (“REITs”).!

According to Alliance Advisors, through July 1, 2016, shareholders voted on 79
shareholder-sponsored proxy access proposals, receiving on average 51.1 percent support from
shareholders. Of these proxy access proposals, 41(representing 52 percent of the total) received
majority votes in favor. This compares to 91 voted on shareholder-sponsored proxy access
proposals in 2015, receiving an average 54.8% support from shareholders and 55 of which
received majority votes in favor.” The difference between the number of proxy access proposals
submitted by shareholders and those actually voted on is due to negotiated withdrawals and
voluntary adoptions by companies.

Beginning early in the 2016 proxy season, the Staff granted a series of no-action requests
to allow companies to exclude from their proxy statements shareholder proposals requesting the
adoption of proxy access where the companies had adopted proxy access provisions that they
claimed “substantially implemented” such shareholder proposals before their annual
shareholders meetings. The Staff agreed that the companies had substantially implemented the
shareholder proposals where they had adopted provisions granting proxy access to shareholders
who held three percent of the company’s stock for three years, even though the provisions
adopted did not completely mirror the other terms of the shareholder proposals. In these cases,
the Staff was satisfied that the proposals that the companies adopted achieved the “essential
objective” of the proxy access provision requested by the shareholder proposals. 3

Substantially all of the US proxy access provisions that have been adopted use a three
percent ownership/three-year threshold, comparable to the threshold that the SEC adopted in its
original proxy access rule, which was vacated by court action. Other typical terms include
requiring shareholders to have full voting and economic ownership in order to use proxy access
and allowing aggregation by groups of not more than 20 shareholders to reach the designated
threshold. It is also common to limit the number of proxy access nominees to 20 percent of the
board, but often with a minimum of two nominees. Although there are quite a few other details
on which proxy access provisions vary, to a large degree there have been a sufficient number of
US proxy access provisions adopted that there is a growing consensus as to which variations are
viewed as “market.”
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A comparison of the core proxy access provisions adopted by companies in general and
those adopted by REITs shows no significant difference.

Core Prov

ision Comparison

Companies in General*

REITs

Percentage own

ership threshold

3% (99%) 3% (100%)
5% (1%)

Years of ownership
3 (100%) 3 (100%)

Number of holders that may make up a group

20 (91%)

25 (4%)

10 (1%)
Other (4%)

20 (77%)

25 (13%)
10 (5%)
5 (5%)

Number of directors that ma

y be elected by proxy access

Greater of 2 or 20% (67%)
20% (20%)
Greater of 2 or 25% (7%)
25% (7%)

Greater of 2 or 20% (46%)
20% (27%)
25% (18%)
Greater of 2 or 25% (9%)

Companies that do not allow for proxy access may receive shareholder proposals
requesting that proxy access be adopted. Such companies may want to consider having one on
“the shelf” in case they receive a shareholder proposal and would then be in a position to act

relatively promptly or adopting their own proxy

access provisions in order to incorporate the

detailed aspects in a manner that they think makes sense, while at the same time satisfying the
essential objectives test necessary to persuade the Staff that the shareholder proposals have been

substantially implemented.

Companies that have already adopted proxy access provisions may nevertheless receive
proxy access shareholder proposals that request amendments to specific features of their existing
provisions that certain shareholders find objectionable (so-called “fix-it proposals”). Among the

provisions shareholders are seeking to amend in

[ ]
25 percent or two nominees;

existing proxy access proposals include:

Increasing the number of proxy access nominees to the board of directors to the greater of
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¢ Eliminating the cap on the number of shareholders that can aggregate their shares to
achieve the required three percent ownership threshold for proxy access nominations;

e Eliminating renominations based on the number or percentage of votes received in any
election;

e Permitting loaned securities to be counted toward the ownership threshold in certain
circumstances;

e Eliminating any requirement to continue to hold shares after the meeting; and
e Eliminating any ability of the board to amend a proxy access bylaw.

When a shareholder requests particular amendments to a proxy access provision, a
company should expect that it will be more difficult to convince the Staff that a proposal has
been substantially implemented by an existing proxy access provision that does not contain the
revisions that are being specifically requested. To date the Staff has been reluctant to allow
companies to exclude “fix-it proposals” even where the Staff would allow the exclusion of a
shareholder proposal from a company’s proxy statement if it related to adoption of a proxy
access provision on similar terms. Where the Staff has allowed a company to exclude a “fix-it
proposal,” it appears that the Staff is focusing closely on the facts and circumstances presented
by companies in reaching their conclusion, including such things as whether a company has 20
shareholders whose aggregate holdings could meet the ownership threshold.’

It will be important for companies to monitor how shareholders view the “fix-it
proposals” during the upcoming proxy season. The results of these proposals will provide
valuable information for companies trying to decide what terms to include when adopting a
proxy access bylaw or for companies trying to decide how to respond to their own “fix-it
proposal.” Accordingly, despite the many voluntary adoptions of proxy access bylaw provisions
during the past year, proxy access is likely to be an area of continued focus by companies and
shareholders during the coming year.

! Most recent listing and core terms available at http://allianceadvisorsllc.com/wp-
content/uploads/2017/02/Companies-with-Proxy-Access-2-1-17.pdf.

2 Available at http://allianceadvisorsllc.com/wp-content/uploads/2016/07/Alliance-Advisors-Newsletter-July-2016-
2016-Proxy-Season-Review.pdf.

® See, e.g., SEC no-action letter issued to Amazon, Inc. dated March 3, 2016, available at
https://www.sec.gov/divisions/corpfin/cf-noaction/14a-8/2016/jamesmcritchieamazon030316-14a8.pdf.

* See footnote 1 for more information.

> For examples of letters reaching opposite conclusions where the proponent in each case sought to amend a proxy
access bylaw to increase the number of shareholders to 50 who could be aggregated for purposes of meeting the
ownership threshold, see, SEC no-action letter issued to Citigroup Inc. dated February 10, 2017 available at
https://www.sec.gov/divisions/corpfin/cf-noaction/14a-8/2017/kennethsteinercitigroup021017-14a8.pdf and SEC
no-action letter issued to Eastman Chemical Company dated February 14, 2017 available at
https://www.sec.gov/divisions/corpfin/cf-noaction/14a-8/2017/johncheveddeneastman021417-14a8.pdf.
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Legal Update
January 19, 2017

Time to Update Risk Factors

Updating risk factors is an important part of the
process of preparing a company’s annual report
on Form 10-K or Form 20-F pursuant to the rules
of the US Securities and Exchange Commission.
Item 503(c) of Regulation S-K requires a plain
English explanation of how risks impact the
company and its securities. This presentation
must specifically identify significant factors that
add risk to an investment.

The complete set of risk factors must appear in
the annual report on Form 10-K or Form 20-F.
Therefore, now is the right time for calendar-
year public companies to review the entirety of
their risk factor disclosures to determine if
there are any new risks that should be
discussed and if there are any existing risk
factors that should be modified.

The risk factors should not be a generic
discussion of risks that could impact any
company or any securities but must be tailored
for the specific issues affecting the company as
the operating environment changes—and 2016
was a year of change. Some key risk factor topics
to consider at this time, either as stand-alone
risk factors or intertwined as part of other risk
factor discussions, include the following:

Cybersecurity. Awareness of the significance
of cybersecurity from both an economic and a
security perspective has grown dramatically over
the past few years. There is a greater recognition
that cybersecurity is an issue that impacts
companies of all types and that cybersecurity
risks are increasing. Accordingly, companies
should assess whether they need to expand or

revise their cybersecurity disclosures to avoid
potentially incomplete or misleading disclosure,
especially in light of any events that may have
occurred over the past year, whether or not such
events were particular to them.!

Climate Change and Sustainability.
Sustainability and climate change have garnered
increasing attention, including in the context of
risk factor disclosure. Climate change risk factor
disclosure may discuss the impact of existing or
pending legislation, regulation or international
accords, as well as the physical impact of climate
change or the impact of public awareness of
sustainability issues on a company’s business. To
the extent deemed relevant, a risk factor could also
discuss uncertainties with respect to potential
changes in climate change regulation and treaties
under the new US administration. Because climate
change is an evolving area, the necessity for and
scope of a climate change and sustainability risk
factor is something that a company should
carefully consider when preparing its upcoming
annual report on Form 10-K or Form 20-F, as well
as future annual reports.

Changes in US Administration. As the
Trump presidency and new Congress get under
way, it is too early to predict the changes in law
and regulation that may result from the change
in administration. However, there are a number
of areas that have been publicly targeted for
change that could impact the risk profile of
certain companies. For example, companies in
the health care or insurance industries may face
risks relating to the Affordable Care Act and
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possible replacements. Some companies may be
facing increased risks with respect to potential
withdrawal or modification of international
trade agreements. Others may be concerned
about changes in tax policy, such as the
elimination of renewable energy tax credits or
significant changes to the current system. Some
companies have already begun to include risk
factor disclosure relating to the change in the US
administration. As the disclosure season
progresses, issuers are encouraged to monitor
developments regarding legislation and
regulatory shifts, even if only proposed.

Brexit. Following the United Kingdom
referendum last summer in favor of leaving the
European Union, some companies began
including Brexit risk factors in their periodic
reports to address political, social and economic
uncertainty, as well as stock market volatility
and currency exchange rate fluctuations. For
example, Brexit has been mentioned in the
context of risk factors on topics such as currency
exchange rates, global economic conditions and
international operations, as well as having been
discussed as a separate risk factor. Brexit is an
ongoing process that will take some time to fully
negotiate and implement. The BBC reports that
Prime Minister Theresa May intends to trigger
the process to initiate the negotiations for the
terms of the UK’s separation from the European
Union by the end of March 2017, meaning the
United Kingdom will be expected to leave the
European Union by the summer of 2019.2 As
Brexit progresses, impacted companies should
continually evaluate whether Brexit poses a risk
to them and what level of Brexit-related
disclosure is appropriate under the
circumstances. This disclosure may need to
continue to evolve over the next couple of years.

Energy Sector. The energy sector continues to
reel from the decline in oil prices that at their
lowest point in 2016 fell more than 70 percent
from their June 2014 levels. Given the general
economic conditions and the competition
inherent in the industry, energy companies are
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looking at an unpredictable future. In addition
to those topics set forth above, the primary risks
that should be considered by energy companies,
where applicable, are fluctuations in the price
and volatility of oil, gas or energy commodities;
supply risks; political, regulatory or legislative
developments; operational and exploration and
production risks; limited access to capital or
indebtedness; inaccurate reserve estimates;
hydraulic fracturing regulation; changes in and
level of demand; shortage of rigs and equipment
or personnel; and exposure to and use of
hedging and derivative instruments.

Practical Considerations. Each company
should consider its specific risk profile when
determining if its risk factor presentation is
sufficiently comprehensive and current. If a
topic is not relevant for a company, the company
should not include it as a risk factor, even if
many other companies do. Likewise, if a
company has a unique risk, that risk should be
discussed even if other companies do not
disclose a comparable risk factor. Foreign
private issuers should consider specific
jurisdictional or regional risks unique to their
particular geography.

The topics highlighted above are not the only
areas to consider as part of an annual review of
risk factor disclosure. The past year had many
developments that may have impacted
companies’ risk profiles. Companies may be
facing increased risk due to terrorism and
related security costs. Fluctuations in currency
rates and commodity prices also may have
significant impact. Political turmoil and changes
in various parts of the world might affect
business. There may be industry-specific
developments that present risks for certain
companies. Companies should assess whether
their existing risk factors are adequate to cover
recent developments.

Companies should review risk factors of
similarly situated companies to identify topics to
consider for disclosure in their own risk factors,



including updates that have been presented in
quarterly reports over the past year.

In addition to deciding what revisions are
needed from a factual point of view, each
company should review its risk factor discussion
to be sure it is clearly presented in relation to the
company and does not merely contain a
boilerplate discussion of general risks.

If a risk factor update could materially impact a
company’s financial results, it may also be
appropriate for that company to discuss that
aspect in the management’s discussion and
analysis, or comparable section, of its annual
report on Form 10-K or Form 20-F.

Endnotes

! For further information about the SEC’s views on
cybersecurity disclosure, see CF Disclosure
Guidance: Topic 2 at
https://www.sec.gov/divisions/corpfin/guidance/cfg
uidance-topic2.htm.

2 http://www.bbc.com/news/uk-politics-32810887.

For more information about the topics raised
in this Legal Update, please contact the author
of this Legal Update, Laura D. Richman, at

+1 312 701 7304, any of the following lawyers
or any other member of our Corporate &
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SEC Proposes Universal Proxy Cards for Contested Director
Elections

David M. Lynn and Scott Lesmes

11/16/2016

Corporate Governance and Public Companies Counseling + Compliance

Client Alert

On October 26, 2016, the Securities and Exchange Commission (the "Commission"), in 2-1 vote, proposed revisions to

its proxy rules that would require registrants and dissident shareholders to use universal proxy cards naming all board
nominees in contested elections of directors. Under current rules, registrants and dissidents use competing proxy cards,
which effectively prevent shareholders from voting by proxy for their chosen mix of director candidates, but rather require
them to vote for either the registrant's nominees or the dissident's preferred mix of dissident nominees and registrant
nominees. Shareholders must attend, or have a representative attend, the shareholders' meeting in person to vote for

a slate of directors that is not available via either proxy card. A universal proxy card as proposed by the Commission
would include all registrant and dissident nominees on one card, as well as any proxy access nominees. A key goal of the
proposed rules, as stated by Commission Chair Mary Jo White, is to "allow shareholders to vote by proxy in a manner that
more closely replicates how they can vote in person at a shareholder meeting."

In the same release, the Commission also proposed revisions to the proxy rules applicable to all director elections that are
designed to ensure that proxy cards specify all voting options available to shareholders in elections of directors and would
require clear disclosure of the effect of withheld votes in elections governed by the plurality voting standard.

The Commission's press release announcing the proposed rules, an accompanying fact sheet, and the full text of the
proposed rules are available on the SEC's website. Comments on the proposed rules are due on January 9, 2017.

Background

Under current rules, a director candidate may be included on a proxy card only if the candidate consents to inclusion.

In the context of a contested election, a candidate of the registrant is very unlikely to consent to being included on a
dissident's proxy card and the registrant is very unlikely to seek to include a dissident nominee on its proxy card. As a
result, shareholders typically will receive a proxy card from the registrant with its nominees and a proxy card from the
dissident with its nominees. If the dissident's proxy card contains a "short slate" (that is, it contains fewer nominees than
board seats up for election), current Commission rules (known as the "short slate rules") permit the dissident to include
the names of registrant nominees for whom it will not cast proxies received from shareholders. Shareholders then must
choose whether to submit proxies for the registrant's slate using the registrant's proxy card or the dissident's slate using the
dissident's proxy card. If a shareholder desires to cast votes for a mix of registrant and dissident director candidates that
is not reflected in the dissident's short-slate proxy card, the shareholder must attend the shareholders meeting and cast
the vote in person or appoint a representative to attend the meeting and vote on the shareholder's behalf. With a universal
proxy card, all candidates would appear on a single card, allowing shareholders to "mix and match" nominees from both
parties as the shareholder desires. Under the plurality voting standard applicable to contested elections, the nominees
receiving the most "for" votes would be elected to the board of directors.

© 2017 Morrison & Foerster LLP. All Rights Reserved.
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The Commission has considered universal proxy cards in the past, including in connection with amendments to the proxy
rules adopted in 1992 and a proposed rule in 2003. In recent years, the movement towards the use of a universal proxy
cards has gained momentum through various activities, including the following:

*In 2013, the Commission's Investor Advisory Committee recommended that the Commission consider revisions to the
proxy rules to permit the use of universal proxy cards in "short-slate" director elections.

«In 2014, the Council of Institutional Investors ("CII") petitioned the Commission for rulemaking on the use of universal
proxy cards.

«In 2015, the Commission held a roundtable on proxy voting issues, including the use of universal proxy cards.

«In 2015, Cll sent another letter to the Commission urging rulemaking on universal proxy cards.

«In 2015, Commission Chair White announced to the Society for Corporate Governance that she had asked Commission
staff to present recommendations on universal proxy rulemaking to the Commission.

The U.S. House of Representatives, however, has made clear its opposition to universal proxy cards, voting earlier this year
to add language to a spending bill that would have prevented universal proxy rules. The bill, however, has not passed the
Senate.

Key Elements of the Proposed Rules on Universal Proxy

Inclusion of All Nominees on Proxy Card in Contested Elections. The proposed rules would require registrants and dissident
shareholders to use universal proxy cards in all non-exempt solicitations in contested director elections at annual meetings.
Under the proposed rule's revised definition of "bona fide nominee" in Rule 14a-4(d), any person who has consented to
being named in any proxy statement relating to the registrant's next meeting of shareholders for the election of directors
may be included on the registrant's and the dissident's respective proxy card. Nominees would still be required to consent
to serve if elected; if a nominee intends to serve only if one of the party's slate of candidates is elected, the applicable

proxy statement must disclose that fact. As a universal proxy would obviate the need for the current "short slate" rule, the
proposed rules would eliminate that rule.

If a shareholder or group of shareholders also has submitted one or more proxy access nominees for inclusion in the
registrant's proxy materials, those nominees would be included on a universal proxy card. (We note, however, that proxy
access bylaw provisions often prohibit proxy access nominees in the event of a contested election.) The universal proxy
card must distinguish between registrant, dissident and proxy access nominees, as discussed further under "Presentation
and Format" below.

Presentation and Format. Although registrants and dissidents may design their own universal proxy cards, the proposed
rules set forth various requirements as to formatting and presentation of the cards, which are intended to ensure a clear and
fair presentation of nominees from all parties. The requirements include the following:

* The card must distinguish clearly between registrant nominees, dissident nominees, and any proxy access nominees.

 Within each group of nominees, the nominees must be listed in alphabetical order.

« All nominees must be presented on the card in the same font type, style and size.

* The proxy card must clearly state the maximum number of nominees for whom shareholders may grant proxy authority.

« The proxy card must clearly state the treatment of a proxy executed in a manner that grants authority to vote for more
or fewer nominees than the number of directors being elected or in a manner that does not grant authority to vote with
respect to any nominees.
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A universal proxy card could allow shareholders to vote for the full slate of registrant nominees or dissident nominees as a
group if: (1) both the registrant and the dissident have proposed a full slate of nominees; and (2) there are no proxy access
nominees.

Procedural Requirements. The proposed rules contain various notice and filing requirements, including the following:

« The dissident, in addition to complying with the advance notice requirements of the registrant's bylaws, must provide
the registrant with the names of its nominees at least 60 days prior to the anniversary of the prior year's annual meeting.
The proposed rules would require the registrant to include this deadline in its proxy materials, similar to the existing
requirement to provide the Rule 14a-8 deadline for shareholder proposals.

« The registrant must provide the dissident with the names of its intended nominees no later than 50 calendar days prior
to the anniversary of the prior year's annual meeting.

* The dissident must file its definitive proxy statement with the Commission by the later of 25 days before the meeting
date or five calendar days after the registrant files its definitive proxy statement.

* The dissident must solicit shareholders holding at least a majority of the voting power of shares entitled to vote in the
election, meaning it must mail proxy materials to those shareholders or make the proxy materials available to those
shareholders via notice-and-access. (The Commission is seeking comment regarding whether dissidents should be
required to solicit all shareholders, as retail investors holding smaller positions likely would be most impacted by the
rules as proposed.)

As is the case under current rules, the registrant and the dissident would continue to prepare and disseminate their

own proxy materials, and solicit shareholders to return their proxy cards or otherwise vote for their respective slate of
candidates. The registrant and dissident, however, would be required in their proxy statements to refer shareholders to the
other party's proxy statement for information about that party's nominees and to state that the other party's proxy statement
is available free-of-charge on the Commission's website.

Comparing Universal Proxy to Proxy Access. Many registrants have recently adopted proxy access bylaw provisions that
permit a shareholder, or a group of shareholders, meeting various ownership and other requirements to have a limited
number of director nominees included in the registrant's proxy materials, including the proxy card. Proxy access bylaws
also typically permit the nominating shareholder(s) to include a 500-word statement in support of their nominees in the
registrant's proxy statement. In contrast, nominees of a dissident shareholder in a proxy context are not included in the
registrant's proxy materials; the dissident prepares and files with the Commission its own proxy materials and conducts
its own solicitation of shareholders at its expense. Shareholders putting forth director nominees through proxy access can
avoid the substantial costs associated with a proxy contest, but they also must comply with the requirements and conditions
of the proxy access bylaw provisions, which often include restrictions on the nominating shareholder's intention to change
or influence control of the registrant in addition to ownership and other eligibility requirements. As proxy access nominees
would already be included in a registrant's proxy materials, a universal proxy card stands to benefit more a dissident
shareholder in a proxy contest situation, but the dissident still must conduct its own solicitation at its expense.

Disclosure of Voting Standards and Voting Options

The Commission also proposed rules regarding disclosure of voting standards and voting options that would apply to proxy
statements and proxy cards for both contested and uncontested elections of directors. The Commission proposed these
rules in response to concerns that some proxy statement disclosures are ambiguous with respect to voting standards in
director elections, particularly in light of the widespread adoption of majority voting in elections of directors. Under the
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proposed rules, proxy cards would have to include "against” and "abstain" voting options when there is a legal effect to a
vote against a nominee under state law. This legal effect generally arises when a registrant has a majority voting standard
for director elections. Further, registrants would not be permitted to include a "withhold" option on the proxy card in that
situation. If a registrant utilizes a plurality voting standard for director elections, it would be required to disclose in its proxy
statement the treatment and effect of a "withhold" vote (i.e., that "withholds" have no legal effect in plurality voting).

The Outlook for the Proposed Rules

As evidenced by numerous Commission requests for comments on the proposed rules, as well as early commentary on
the proposed rules, concerns exist as to the potential impact of mandatory universal proxy cards. Those concerns include,
among others:

« whether a universal proxy card would lead to voter confusion;

» whether the proposed rules would lead to more proxy contests and the election of more (or less) dissident nominees;

» whether a universal proxy card would lead to undesired outcomes, such as shareholders being more likely to vote for a
mixed slate of nominees that neither the registrant nor the dissident is in favor of;

» whether a universal proxy card may lead to more invalid votes - for example, would it be more likely that shareholders
will vote inadvertently for more nominees than available board seats; and

» whether retail investors will be negatively impacted by the requirement that dissidents need only solicit a majority of
shareholders rather than all shareholders.

Given the above and other concerns, we expect substantial comment and debate on the proposed rules. Further, upcoming
and anticipated changes at the Commission may impact elements of the proposed rules or the priority of universal proxy
cards relative to other potential Commission actions.

With respect to the proposed rules regarding disclosure of voting standards and voting options, we recommend that
registrants review their existing disclosures to ensure such disclosure is clear. Given the concern expressed by the
Commission and Commission staff regarding ambiguity of disclosures in some proxy statements under existing rules, we
expect this to be an area of particular review and comment by the Commission staff in the upcoming proxy season.

© 2017 Morrison & Foerster LLP. All Rights Reserved.
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What to expect from the Securities and Exchange Commission under
the new administration

+ Challenges to the Commission’s independence and regulatory roll-
back efforts

The Choice Act

Capital formation related developments
Investment management developments
Enforcement developments




“Regulatory Accountability”

Measures




Regulatory Accountability Act

Regulatory Accountability Act

Revise Rulemaking *  Would revise federal rulemaking procedures under the
Procedures Under the APA to require applicable federal agency to make all
Administrative preliminary and final factual determinations based on
Procedures Act (“APA”) certain evidence.
» Federal agency must consider, among other factors,the: | - ..
Consideration of * legal authority under which a rule may be proposed; | .
Numerous Factors  specific nature and significance of the problem the
Prior to Issuing Rule rule addresses; and

» any reasonable alternatives.

» Rulemaking notice requirements would be revised to
require agencies to, among other things:

» publish in Federal Register advance notice of
proposed rulemaking involving a “major” or “high-
impact rule;”

* hold a hearing before the adoption of any “high-
impact rule;” and

* provide interested persons with an opportunity to
participate in the rule-making process.

New Rulemaking Notice
Requirements




SEC Regulatory Accountability Act

SEC Regulatory Accountability Act L

SEC would be directed to: e
* identify the nature and source of the problem that the proposed regulation is R
o designed to address (prior to issuing a regulation under the securitieslaws); [ - - -
Revisions to the . S : o |
* adopt regulations only after a determination that its benefits justifyitscosts; | ]
Exchange Act : : : : :
» identify and assess available alternatives to any regulationand | .. ..
» ensure that regulation is accessible, consistent, written in plain language, and o
easy to understand.
. . The SEC would be required to consider a rule’s impact on investor choice, market
Determination o o ; .
liquidity, and small businesses (cf. current standard under Business Roundtable v.
of Cost and " , W . . . .
SEC (“[SEC’s] statutory obligation [is] to determine as best it can the economic
Benefits T u
implications of the rule.”).
Additional * Periodically review its existing regulations to determine if they are outmoded,
Obligations of ineffective, insufficient, or excessively burdensome; and
the SEC * In accordance with such review, modify, streamline, expand, or repeal them.
SEC would be required to state in its adopting release:
“Major” Rule e the l'f.:gulatlon s purposes and 111tgnd?d consequences;
. ¢ metrics for measuring the regulation's economic impact;
Adoption or . . . .
» the assessment plan used to assess if the regulation has achieved its
Amendment
stated purposes; and
» any foreseeable unintended or negative consequences of the regulation.




Presidential Actions in 2017

* On January 30, 2017, President Trump issued an Executive Order,
titled Reducing Regulation and Controlling Regulatory Costs.

+ Notes that the policy of the executive branch is to be “prudent and
financially responsible in the expenditure of funds, from both public and
private sources.”

- Establishes a regulatory cap for fiscal year 2017—unless prohibited by
law, whenever an executive department or agency publicly proposes for
notice and comment (or otherwise promulgates a new regulation), it
must identify at least two existing regulations to be repealed.

* On February 2, 2017, the Office of Information and Regulatory
Affairs issued its Interim Guidance Implementing Section 2 of the
Executive Order of January 30, 2017.

 Explains that departments and agencies may comply with the
requirements of the Executive Order “by issuing two ‘deregulatory’
actions for each new significant regulatory action that imposes costs.”




Cost-Benefit Requirements Within the

Rulemaking Process

Executive | Executive| OMB Executive | Executive || ‘Two for

Order Order Circular Order Order One’

12291 12866 No. A-4 13563 13579 Executive
Order

Reagan Clinton Obama Trump >




Cost-Benefit Requirements Within the
Rulemaking Process: Pre-Trump

«  Executive Order 12291 (Feb. 1981).

Regulatory Impact Analysis must be conducted in connection with every “Major Rule.”

* Must contain a description of the potential: (i) benefits of rule; (ii) costs of rule; and
(iii) net benefits of rule.

«  Executive Order 12866 (Oct. 1993) (revokes Executive Order 12291). Agencies should
assess all costs/benefits of viable regulatory alternatives, including the alternative of not regulating.
« “Significant” regulatory actions must be submitted to Office of Information and Regulatory
Affairs (“OIRA”) for review.

* OMB Circular A-4 (Sept. 2003). Designed to “. . . standardiz[e] the way benefits and costs of
Federal regulatory actions are measured and reported.”

* “Good regulatory analysis” encompasses: (i) a statement of the need for a proposed action;
(ii) an examination of alternative approaches; and (iii) an evaluation of benefits and costs,
including cost-benefit and cost-effectiveness analyses.

« To properly evaluate costs and benefits of regulations and alternatives, an agency must:

+ Explain how the actions required by the rule are linked;
« Identify a baseline; and

« Identify the expected undesirable side-effects and ancillary benefits.

« “Opportunity cost” is the appropriate concept for valuing benefits and costs.
* “Willingness-to-pay” captures the notion of opportunity cost.
* However, “willingness-to-accept” can also be instructive.




+ Executive Order 13563 (Jan. 18, 2011)

* Regulatory system must “take into account benefits and costs, both
quantitative and qualitative” and measure “the actual results of
regulatory requirements.

- Each executive agency is directed to use the best available techniquesto !

quantify anticipated present and future benefits and costs as accurately

as possible.

« Where feasible, executive agencies should consider values that are L
“difficult or impossible to quantify” (e.g., equity, human dignity, fairness B
and distribute impacts).

* Executive Order 13579 (July 11, 2011)
- Extends Executive Order 13563 to independent regulatory agencies.

+ Independent regulatory agencies should consider how best to promote
“retrospective analysis of rules that may be outmoded, ineffective,
insufficient, or excessively burdensome . . .”

Pre-Trump, cont’d.




Core Principles for Regulating the United

States Financial System

* On February 3, 2017, President Donald Trump signed the Executive Order on
Core Principles for Regulating the United States Financial System. The
order outlined seven principles of regulation, or “Core Principles”, which the
Trump Administration will follow to regulate the U.S. financial system. The S
principles were listed as follows: BN

+ Empower Americans to make independent financial decisions and informed B
choices in the marketplace, save for retirement, and build individual wealth;

* Prevent taxpayer-funded bailouts;

* Foster economic growth and vibrant financial markets through more rigorous
regulatory impact analysis that addresses systemic risk and market failures, such
as moral hazard and information asymmetry;

+ Enable American companies to be competitive with foreign firms in domestic and
foreign markets;

+ Advance American interests in international financial regulatory negotiations and
meetings;
+ Make regulation efficient, effective, and appropriately tailored; and

* Restore public accountability within Federal financial regulatory agencies and
rationalize the Federal financial regulatory framework.




The Choice Act




The Financial Choice Act

» The Financial Choice Act of 2016 (the “Choice Act”) is viewed as the
first major concerted effort to provide an alternative to the Dodd-
Frank Wall Street Reform and Consumer Protection Act of 2010 (the
“Dodd-Frank Act”) as a way to end “Too Big to Fail.” S

* As currently drafted, the Choice Act would impact U.S. securities laws o
by: RS
+ Repealing a number of the specialized disclosure provisions contained in
the Dodd-Frank Act; and

+ Subsuming various “JOBS Act 2.0” capital formation measures that have
largely been presented as standalone bills.




The Choice Act

Reforms to Title IX of the Dodd-Frank Act:

Requires the SEC to report to the House Committee on
Financial Services and the Senate Committee on

Fiduciary Duty Rule Banking, Housing, and Urban Affairs on certain matters
before promulgating a heightened standard of conduct
for broker-dealers.

Asset-Backed Eliminates the risk retention requirements for certain

Securities and Credit asset-backed securities.

Rating Agencies Repeals the Franken Amendment.

. Modifies threshold for ability to rely on the exemption
Relief for Smaller from Section 404(b) of the Sarbanes-Oxley Act of 2002
Issuers « »

(“Sarbanes-Oxley”).
Executive Repeals the Dodd-Frank Act provisions relating to
Compensation, incentive-based compensation and pay ratio disclosures.

Incentive-Based
Compensation, and
Pay Ratio Disclosure




The Choice Act: Reforms Affecting

Title X of the Financial Choice Act

Capital Formation

Advocate

Simplification of .
crl Bacions ) Foster Innovation
Encouraging Employee | Through Temporary Safe Harbor for
Mergers, ; ; - .
B Ownership Exemption for Low- Micro Offerings
Acquisitions, Sales,
Revenue Issuers
and Brokerage
Simplification of
Small Company SEC Overpayment Enhance Small Business | Improvements to
Disclosure Credit Capital Formation Private Placements
Requirements
Lgosiadarns e o Investor Limitations for
Accelerating Access Fair Access to Prohibition Against o e
to Capital Investment Research General Solicitation and . 8
. . Capital Funds
Advertising
SE?ZI:;ZE] Eﬂzi(:lfeirsl Small Business Credit Ventire Exchatizes Adjustments to
Availability g Crowdfunding Regime




Simplification of Small Business Mergers, Acquisitions,
Sales, and Brokerage. Amends Section 15(b) of the Exchange Act
to exempt an “M&A broker” from Exchange Act registration.

+ Encouraging Employee Ownership. Increases the thresholdfor

disclosures relating to compensatory benefit plans. S

« Simplification of Small Company Disclosure 0.
Requirements. EGCs and issuers with less than $25 billion in total B
annual gross revenues would be exempt from Extensible Business Lo
Reporting Language requirements for financial statements and other
periodic reporting.

+ SEC Overpayment Credit. New mechanism for the refunding or
crediting of overpayment of fees paid in connection with Section 31 of

the Exchange Act.
Reforms to Capital Formation,
cont’d.




« Fair Access to Investment Research. Expands the safe harbor
for investment fund research provided by Rule 139 under the Securities
Act.

« Accelerating Access to Capital. Expands the eligibility for use of a
registration statement on Form S-3.

« Establishment of an SEC Small Business Advocate. Amends
Section 4 of the Exchange Act by establishing within the SEC an “Office
of the Advocate for Small Business Capital Formation.”

« Small Business Credit Availability. Requires that the SEC
promulgate regulations to codify the terms of an exemptive application
already issued to a business development company (“BDC”) allowing
the BDC to own interests in an investment adviser.

« Foster Innovation Through Temporary Exemption for Low-
Revenue Issuers. Provides a temporary exemption for “low-revenue
issuers” from Section 404(b) of the Sarbanes-Oxley Act.

Reforms to Capital Formation,
cont’d.




« Enhance Small Business Capital Formation. Amends Section
503 of the Small Business Investment Incentive Act by requiring the
SEC to review the findings and recommendations of the Government-
Business Forum on Capital Formation.

* Revisions to the Prohibition Against General Solicitation
and Advertising. Requires the SEC to revise Reg D to reflect the S

guidance contained in the Michigan Growth Capital Symposium no- B
action letter.

* Venture Exchanges. Amends Section 6 of the Exchange Act by
enabling a national securities exchange to elect to be treated as a
“venture exchange.”

« Safe Harbor for Micro Offerings. Provides a safe harbor from
Section 4 of the Securities Act for certain micro offerings.

« Improvements to Private Placements. Amends Reg D in an
attempt to ensure that the proposed amendments released by the SEC
in July 2013 would be foreclosed from being adopted.

Reforms to Capital Formation,
cont’d.




« Investor Limitations for Qualifying Venture Capital Funds.
Amends Section 3(c)(1) of the Investment Company Act by allowing a
“qualifying venture capital fund” to maintain holders of upto2s00.s. -

persons without having to register under the Investment Company Act. =~ -

+ Adjustments to Crowdfunding Regime. Adds a new provision -

under Section 4(a)(6) of the Securities Act, which would providean

exemption for securities offered by certain issuers: A

+ Public float less than $75 million as of most recent semi-annual period;
or

« Where total public float is zero, annual revenues of less than $50 million
as of most recently completed fiscal year.

+ Corporate Governance Reform and Transparency. Requires
“proxy advisory firms” to register under the Exchange Act before
providing proxy voting research, analysis, or recommendations to

any client.
Reforms to Capital Formation,
cont’d.




The Choice Act: Repeal of Certain Specialized
Public Company Disclosures

Would repeal the following provisions of the Dodd-Frank Act:

Section
1502

Requires certain persons to disclose annually whether any
“conflict minerals” are necessary to the functionality or
production of a product of the person originated in the
Democratic Republic of the Congo or an adjoining country.

Section
1503

Requires the SEC to promulgate rules that require an issuer that
files reports pursuant to Section 13(a) or Section 15(d) of the
Exchange Act and is an operator, or maintains a subsidiary that is
an operator, of a coal or other mine to include, in each periodic
report filed with the SEC, certain information for the time covered
by the report.

Section
1504

Requires that the SEC issue rules that require reporting issuers
engaged in resource extraction activities, including the
commercial development of oil, natural gas, or minerals, to
disclose in their annual reports certain payments made to the U.S.
federal government or a foreign government.




Changes to the as-introduced Version of the
Financial Choice Act

* The Choice Act 2.0 contains additional provisions that would:
+ Modernize Section 12(g) registration requirements for smaller reporting
companies.
 Eliminate annual verification of accredited investor status; and
* Increase revenue and shareholder thresholds.

+ Increase the exemption from registration as an investment company for
“qualified angel funds” from 100 to 500 investors.

+ Increase the SEC Rule 701 threshold from $10 to $20 million with an
inflation trigger.

+ Extend the ability to “test the waters” to all companies (not just EGCs).

- Confidential filings will be available to all companies registering shares
for sale for the first time.

« Increase the Reg A+ $50 million threshold to $75 million per year plus
the addition of an inflation trigger.




Aspects of the Choice Act Already in Motion:
Pay Ratio Disclosure Rule

» The SEC adopted the Pay Ratio Disclosure Rule in August 2015 to
implement Section 953(b) of the Dodd-Frank Act.

» The Pay Ratio Disclosure Rule requires a public company to disclose =~ . ..

the ratio of the median of the annual total compensation of all RREE
employees to the annual total compensation of the chief executive

officer.

* On February 6, 2017, Acting Chairman of the SEC Michael Piwowar
requested public comment on any unexpected challenges that issuers
have experienced in connection with complying with the Pay Ratio
Disclosure Rule.




Aspects of the Choice Act Already in Motion:
Public Company Disclosures

* On January 31, 2017, Acting Chairman of the SEC Michael Piwowar
directed the SEC staff to “reconsider whether the 2014 guidance on
the Conflict Minerals Rule is still appropriate and whetherany -

additional relief is appropriate.”

* On February 14, 2017, President Trump approved Congress’joint
resolution to repeal the SEC’s Resource Disclosure Rule. L

+ The joint resolution was passed by Congress in February 2017 pursuant
to the Congressional Review Act.

+ The Congressional Review Act permits Congress to, among other things,
disapprove a final agency rule within 60 days from when it was issued.




Other Capital Formation

Matters




Capital formation related measures

+ The SEC will have an opportunity to continue to advance the efforts
already underway, including the following;:

« The Disclosure Effectiveness initiative
+ Amending the Smaller Reporting Company definition
+ Amending the accredited investor definition




Disclosure Effectiveness

+ The SEC's April 13, 2016 concept release asks many questions about the
disclosure of business and financial information required by Regulation
S-K; prior to that, the SEC had solicited comments in 2015 regarding

concepts related to financial statements required under RegulationS-X

 The broader disclosure effectiveness efforts have been wide-ranging
and have encouraged voluntary efforts to improve disclosure in B
periodic reports o
« Tt is particularly difficult to predict how and when concepts may turn into
actual rulemaking




Financial Information and the MD&A: The release discusses the
Commission’s guidance over the years on the objectives of the MD&A
section, the use of an executive-level overview and the types of trend data
that the Commission has sought. In this regard, the release requests
comment on various matters, including whether the sources of Commission
guidance on MD&A should be consolidated, whether a different format or
presentation should be required, and whether auditor involvement should
be required.

Risks and Risk Management: The release asks whether all risk related
disclosures required to be included in a report should be consolidated, and
whether this would improve the quality of the information.

Line Item Requirements: The Concept Release also seeks comment
regarding specific items of Regulation S-K.

Industry Guides: Consistent with the JOBS Act Regulation S-K study, the
release solicits comments on the various industry guides.

Exhibits: The release also seeks input on Item 601 of Regulation S-K
related to exhibit requirements.

Disclosure Effectiveness,

cont’d.




Principles-Based Disclosures or Prescriptive Disclosures:

The Concept Release raises the age-old “principles-based” versus
“prescriptive” disclosure question. The release solicits input on the most
effective approach as between principles-based and prescriptive
disclosure requirements and offers up a third concept, “objectives-based”
disclosure requirements for consideration.

Investor Sophistication: The Concept Release asks an important
question that often is the very first question we ask when we are writing a
memorandum or an alert: in crafting disclosures, what level of
sophistication should be presumed of the reader?

Scaled Disclosures: Scaled disclosures are available to smaller reporting
companies (SRCs) and the JOBS Act made certain disclosure
accommodations available to EGCs.

Frequency of Disclosures: The release addresses the current debate
regarding “short-termism” by acknowledging the possibility that quarterly
disclosure requirements may lead management of public companies to focus
on near term results rather than long-term investment.

Disclosure Effectiveness,

cont’d.




Other Related Initiatives

Revising industry guides

Comment request on the “400 Series” of Regulation S-K
Exhibit hyperlinking — final rule adopted March 1, 2017
Inline XBRL — rule proposed on March 1, 2017




Smaller Reporting Companies

On June 27, 2016, SEC proposed amendments to the definition of
“smaller reporting company” (SRC) that would expand the number of
companies that have this status.

Under the proposed amendments, registrants with a public float of less
than $250 million would qualify as SRCs. The amendments are
intended to promote capital formation by reducing the burdens on
SRCs without significantly altering the total mix of information
available to investors.

SRCs are eligible for a number of disclosure accommodations under
Regulation S-K and Regulation S-X. The proposed amendments do not
affect the scope of these existing scaled disclosure requirements. The
Commission will review the scaled disclosure requirements as part of
its Disclosure Effectiveness Initiative.

The Commission is also proposing amendments to the definitions of
“accelerated filer” and “large accelerated filer.




PROPOSED AMENDMENTS TO THE SMALLER REPORTING COMPANY DEFINITION

Registrant Category Current Definition Proposed Definition
Less than $75 million of public —- .
e e Less than $250 million of public float at end
of second fiscal quarter
quarter e e e
Less than $75 million of public Less than $250 million of public float within .
float within 30 days of filing godaysoffiing | e
Less than $50 million of revenues Less than $100 million of revenues inmost |
in most recent fiscal year recent fiscal year
e soa million o p Dife Less than $200 million of public float at end
float at end of second fiscal
of second fiscal quarter
quarter
Less than $40 million of revenues Less than $80 million of revenues in most
in most recent fiscal year recent fiscal year

Smaller Reporting

Companies, cont’d.




Examination and

Enforcement Developments




Enforcement

+ Changes can be expected
« More cases being settled and less headline seeking enforcement litigation
+ Less onerous restrictions on foreign public companies

« Less zealous enforcement of Foreign Corrupt Practice Act

* Clayton has expressed views on a less zealous approach to FCPA, but that was
before the DOJ and the SEC targeted many non-US Companies; the DOJ and o
the SEC collected a total of $1.8 billion in FCPA fines, penalties and SR
disgorgement in 2016.

« Clayton questioned the unilateral approach of the US and, since his
comments, the DOJ and the SEC have accomplished much in building
international coalitions and relationships with law enforcement agencies
around the globe. In effect, the DOJ and the SEC have “institutionalized”
global anti-corruption enforcement, and it will be extremely difficult for any
future administration to dismantle this existing infrastructure.




Enforcement, cont’d.
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REAL ESTATE
INVESTMENT

TRUSTS®

July 21, 2016

Mr. Brent J. Fields, Secretary
Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549-1090

Delivered Electronically

Re:  Concept Release on Business and Financial Disclosure Required by
Regulation S-K; 17 CFR Parts 210, 229, 230, 232, 239, 240 and 249; Release
Nos. 33-10064, 34-77599; File No. S7-06-16; RIN 3235-AL78

Dear Mr. Fields:

The National Association of Real Estate Investment Trusts (NAREIT) is the
worldwide representative voice for real estate investment trusts (REITs) and
publicly-traded real estate companies with an interest in U.S. real estate and
capital markets. We represent a large and diverse industry including equity
REITs, which own commercial properties, mortgage REITs, which invest in
mortgage securities, REITs traded on major stock exchanges, public non-listed
REITs and private REITs. Public U.S. REITs collectively own nearly $2 trillion
of real estate assets and, by making investment in commercial real estate
available in the form of stock, our REIT members enable all investors —
importantly, small investors — to achieve what once only large institutions and
the wealthy could.

NAREIT supports the goals of the Securities and Exchange Commission’s
(SEC, or the Commission) Disclosure Effectiveness Initiative and appreciate this
opportunity to submit comments responding to the Concept Release on Business
and Financial Disclosure Required by Regulation S-K (Concept Release)®.

REITs as publicly traded real estate companies are a growing asset class, both
domestically and abroad. Last year S&P and MSCI announced that for the first
time since the Global Industry Classification Standard (GICS®) was created in
1999, it will create a new headline sector named Real Estate, which will be
predominately populated by equity REITs and will become effective August 31,
2016.? Promoting Real Estate to a GICS® headline sector from its current

L All page references here in refer to the Federal Register version of Business and Financial Disclosure Required by
Regulation S-K , 81 FR 23915 (April 22, 2016).

2 S&P Dow Jones Indices, S&P DOW JONES INDICES AND MSCI ANNOUNCE AUGUST 2016 CREATION OF A
REAL ESTATE SECTOR IN THE GLOBAL INDUSTRY CLASSIFICATION STANDARD (GICS®) STRUCTURE

[Press Release, (March 13, 2015)], available at https://www.msci.com/documents/10199/6aac98e5-a0f6-485c-ad7c-

20394024e07f.
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industry classification under Financials recognizes the growing position of REITs in the global
investment landscape. Worldwide, 36 countries currently have enacted laws supporting equity
REITs, which own and operate real estate assets.®

REITs as publicly traded real estate companies share many commonalities with other SEC-
registered companies, but also exhibit important differences. Most relevant to disclosure, the
“real estate-centric” nature of REITs presents some challenges for meaningful financial
reporting. Historical cost accounting for real estate assets implicitly assumes that the value of
real estate assets diminishes predictably over time, although this has not been accurate over the
long periods of time in which real estate investments have historically been valued. To address
this anomaly, in 1991, NAREIT, working with its corporate members and the REIT investment
community, developed a non-GAAP measure of REIT performance, NAREIT Funds from
Operations (FFO), which is calculated by adding depreciation and amortization related to real
estate to GAAP net income and subtracting gains and losses from real estate sales.

NAREIT FFO is now widely used as a supplemental metric to measure operating performance
and has been recognized by the SEC since 2002 as a standard non-GAAP performance measure
for the real estate industry.* REIT disclosure practices, incorporating NAREIT FFO metrics, are
consistently praised by the financial and investor communities for their transparency and
comparability.> NAREIT continues to engage in efforts to refine the understandability and
uniformity of FFO estimates.

NAREIT and its members have long understood the critical importance of communicating
accurate and material business and financial information to REIT investors and appreciate this
historic opportunity to participate in the SEC’s Disclosure Effectiveness Initiative. NAREIT
convened groups of NAREIT members of its committees on government relations, accounting
and sustainability in a series of conference calls to discuss the disclosure topics most relevant to
REITs that are raised in the Concept Release. Although the views of NAREIT members on some

¥ Available at https://www.reit.com/investing/reit-basics/global-real-estate-investment.

* See SEC, The Use of Non-GAAP Financial Measures (May 17, 2016), available at
https://www.sec.gov/divisions/corpfin/guidance/nongaapinterp.htm; See also, SEC, Frequently Asked Questions
Regarding the Use of Non-GAAP Financial Measures (June 13, 2003), available at
https://www.sec.gov/divisions/corpfin/fags/nongaapfaq.htm (“Question 7:What measure was contemplated by
“funds from operations’ in footnote 50 to the adopting release, which indicates that companies may use “funds from
operations per share’ in earnings releases and materials that are filed or furnished to the Commission, subject to the
requirements of Regulation G and Item 10(e) of Regulation S-K? Answer 7: Footnote 50 contemplated only the
measure ‘funds from operations’ defined and clarified, as of January 1, 2000, by the National Association of Real
Estate Investment Trusts.”).

® See, e.g., Chilton Capital Management investment team, as reported in Seeking Alpha (May 3, 2016) (“In fact, we
would argue that REIT disclosures rank near the top of all sectors, making them extremely transparent to investors.
Upon spending the time to understand some of these new metrics, we believe that market participants will determine
that REITs are less complex than the average company and FFO estimates, dividend forecasts, and valuations

are more accurate.”), available at http://seekingalpha.com/article/3970520-gics-change-validates-investment-merits-
reits.
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topics varied, there was overwhelming agreement on key foundational points, which are
summarized below:

e NAREIT strongly believes that materiality, as evaluated through the eyes of a
“reasonable investor” under the prevailing Supreme Court® standard, should continue to
be the guidepost of the SEC’s disclosure regime and that reform efforts should focus on
best ways to ensure the disclosure of company-specific material information to
investors;’

e NAREIT strongly favors a “Principles-based” approach to SEC disclosure and believes
it is best suited to the constantly evolving business environment in which REITs and
other businesses operate. We agree that the disclosure requirements should be
streamlined and suggest that limiting prescriptive “line-item” disclosure requirements
would reduce “over-disclosure” of irrelevant, outdated or immaterial information;

e NAREIT appreciates the SEC’s recognition of the value of NAREIT FFO, an industry-
wide Non-GAAP metric, to REIT investors;

e NAREIT believes that greater coordination between the SEC and FASB would reduce
overlapping and redundant disclosure requirements and lead to better disclosure;

e NAREIT believes that Principles-based disclosure based on materiality remains the best
approach to environmental, sustainability and similar disclosures and does not believe
that the SEC should prescribe specific standards or reporting frameworks in this area;
and,

e NAREIT suggests that SEC disclosure reform should incentivize long-term business
value creation rather than short-term results. Reforms should prioritize reporting rules
and metrics that highlight long-term results.

. Core Company Business Information (Item 101)

The Concept Release seeks general comments on the usefulness of disclosure required by Item
101 of Regulation S-K and whether it duplicates information provided elsewhere in the reports.

NAREIT supports efforts to streamline the reporting of core company business information
generally, through the elimination of redundant, outdated and excessive reporting requirements.
We believe that streamlining efforts should adopt a Principles-based approach and that additional
line-item reporting should be resisted.

NAREIT also generally supports the idea, raised in Question 28 of the Concept Release, of a rule
change that would “require a more detailed discussion of a registrant’s business in the initial
filing, and in subsequent filings only require a summary of the registrant’s business along with a
discussion of material changes in the business as previously disclosed in the registrant’s Form

® TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438 (1976) at 449.
"NAREIT’s comments herein primarily address proposed disclosure reforms related to the requirements of SEC
Forms 10-K, 10-Q and 8-K (collectively referred to herein as’34 Act reports).
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10-K...” There are many forms that this suggestion could assume, including permitting
registrants to lodge a “date and time stamped” basic company profile in the EDGAR system,
which could be updated as necessary (again, date and time stamped). This would not eliminate
the need for periodic reports, but would likely streamline reporting and reduce compliance
burdens.

However, we do not favor core business reporting requirements that would effectively impose
“continuous reporting” obligations, because we believe that the existing ‘34 Act reporting,
including Form 8-K filings, are sufficient to provide investors with timely updates. Moreover, as
noted in section VI below (Frequency of Interim Reporting) some NAREIT members also
question whether current quarterly reporting obligations lead to excessive managerial and
investor focus on short-term results at the expense of long-term sustainable value.

Item 102 of Regulation S-K

The Concept Release poses a series of questions about Item 102 of Regulation S-K, relating to
the disclosure of the location and general character of important physical properties of the
registrant and its subsidiaries, noting that some registrants have questioned the continuing
relevance of this requirement.® Item 102 clearly has more relevance for REITs than some other
registrants.

NAREIT generally believes that reforms here should also be Principles-based and caution
against the adoption of new prescriptive rules mandating specific forms or terms for disclosing
physical property, or attempts to redefine materiality in this context. There is tremendous
variation in the types and forms of real property and real property ownership among
subcategories of REITs and even within REIT subcategories. Principles-based rules will continue
to provide the flexibility to management to fashion meaningful communication about real
properties to investors.

Most REITs are also required to submit Schedule 111 (as defined by Regulation S-X rule 210.5-
04(c))®, which requires even more extensive disclosure about the individual properties held by
REITs than Item 102, overlapping some Item 102 requirements and conflicting with others. The
burdens of Schedule 111 preparation for REITs have become substantial. Many REITSs devote
considerable time and resources to Schedule 111 preparation, which requires copious details about
individual properties, such as original purchase price, cumulative capital improvements, the year
acquired or developed and accumulated depreciation and amortization. Moreover, some
NAREIT members report that their investor feedback does not support the value to investors of
the incremental detail currently required by Schedule I11. They tell us that their investors are
typically more interested in information about particular geographies or categories of properties,
which can provide the basis of comparisons between companies.

& Concept Release at 23937.
°17 CFR 210.12-28 - Real estate and accumulated depreciation.
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Further, the SEC’s rules related to interactive data’® now require extensive XBRL tagging of
much of the information included in Schedule I11. As noted above, there is significant variation
in the types and forms of real property held by REITs. Many large REITs have complex real
estate portfolios requiring customized tagging of literally thousands of discrete items that are sui
generis, producing Schedule I11 disclosures that are overly complex, difficult to compare and
often of little incremental value to investors.

NAREIT recommends that disclosure compliance burdens and confusing duplication be eased by
incorporating those requirements of Schedule 111 that do provide additional useful information
into Item 102. Alternatively, Schedule 111 could be amended to allow for aggregation of
properties in a geographic region and/or by similar property types.

Industry Guides

The Concept Release seeks input on “whether the Industry Guides elicit disclosure that is
important to investment and voting decisions.”** NAREIT generally endorses the periodic
reevaluation and updates of all SEC guidance, including Securities Act Industry Guide 5 —
Preparation of Registration Statements Relating to Interests in Real Estate Limited Partnerships
(Industry Guide 5),*? which has particular relevance to REITs. With regard to Industry Guide 5,
we note that it currently prescribes multiple quantitative disclosures in tabular format, making
preparation onerous. We suggest that these requirements be reevaluated and streamlined so that
material quantitative information may be disclosed into a single table.

Further, we are generally concerned that additional static, line-item requirements would not
benefit investors, and we therefore urge the SEC against attempting to broadly codify guidance
contained in Industry Guide 5 into Regulation S-K, as some have suggested.*?

Similarly, the Concept Release alludes to past SEC efforts to integrate the disclosure
requirements for the registration of an initial offering and subsequent periodic reporting.
Question 203 specifically asks if the SEC should “move to consolidate industry-specific

1% Interactive Data to Improve Financial Reporting, Release No. 33-9002 (Jan. 20, 2009), available at
https://www.sec.gov/rules/final/finalarchive/finalarchive2009.shtml.

1 Concept Release at 23967.

" Securities Act Industry Guide 5 by its terms, applies only to real estate limited partnerships, however, in 1991 the
SEC stated that “the requirements contained in the Guide should be considered, as appropriate, in the preparation of
registration statements for real estate investment trusts and for all other limited partnership offerings.” See,
Securities Act Release No. 33-6900 (June 25, 1991), available at https://www.sec.gov/rules/interp/1991/33-6900.pdf
13 See, e.g., Division of Corporation Finance, U.S. Securities and Exchange Commission, Report on Review of
Disclosure Requirements in Regulation S-K (Dec. 2013) (the “SEC 2013 Staff Report”) at16 and 103 (“In addition,
review could be made as to whether any of the Industry Guide provisions should be codified in Regulation S-K...).
See also, Release No. 33-10098, Modernization of Property Disclosures for Mining Registrants (June 16, 2016)
(codifying the Industry Guide 7 into new subpart 1300 of Regulation S-K), available at
http://www.sec.gov/news/studies/2013/reg-sk-disclosure-requirements-review.pdf.
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disclosure requirements,” such as those set forth in Form S-11, into Regulation S-K. NAREIT
strongly believes that disclosure reform should streamline the disclosure process, not simply
aggregate existing rules, or worse, increase prescriptive line-item requirements. We urge that any
such consolidation efforts be guided by a Principles-based approach focused on company-
specific materiality.

1. Company Performance, Financial Information and Future Prospects
Selected Financial Data (Item 301) including Instruction 2

NAREIT recommends that disclosure of Selected Financial Data only be required for three years
rather than the current five years, except where the inclusion of the two fiscal years preceding
those three fiscal years is required to illustrate material trends in the registrant’s business.
NAREIT also believes that Instruction 2 currently provides “a reasonable balance between
specified content and a flexible approach” and urges the SEC not to adopt “a more prescriptive
approach”(Q. 76). Registrants should continue to have the flexibility to present selected data that
best illustrates trends in their financial condition and the results of operations. For REITS, this
additional information may include NAREIT FFO and other non-GAAP metrics, which may be
significant to an understanding of the trends in financial condition and results of operations.
Retaining the current Instruction 2 requirements would permit registrants to continue to provide
additional information that is material to their business.

The Concept Release also seeks comment on whether the SEC should require auditor
involvement (e.g., audit, review or specified procedures) for Item 301 disclosure (Q. 77).
NAREIT does not believe that additional auditor involvement should be required with regard to
disclosures made under Items 301, 302 or 303. Currently, the registrant’s auditor is required to
review the table of selected financial data to ensure that there is no inconsistency between this
data and the financial statements on which the auditor has rendered an audit opinion. In addition,
if any non-GAAP metric is included in the table, such metric must be reconciled to the nearest
GAAP metric, which is subject to audit.

Supplementary Financial Information (Item 302)

NAREIT believes that interim results can be misleading and that including this quarterly data in
annual financial statements may obscure important trends. The Concept Release requests
comment on whether Item 302(a)(1), which requires disclosure of quarterly financial data of
selected operating results, “remains useful and relevant,” noting that much of the required data
has already been reported in prior quarterly reports. (Qs. 67-75). As noted in section V below, in
addition to concerns about such data being misleading, many NAREIT members are concerned
that quarterly reporting generally may incentivize excessive focus on short-term results at the
expense of long-term performance. Based on these concerns, NAREIT suggests that the SEC
should consider eliminating Item 302 (a)(1).
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Finally, as noted above, we do not believe that it would provide additional benefit to investors to
“require auditor involvement on the reliability of the disclosure under Item 302" (Q. 82).

Content and Focus of MD&A (Item 303 - Generally)

MD&A is a critical part of a registrant’s financial reporting to investors and other financial
statement users. However, NAREIT agrees that MD&A disclosure could be streamlined and
recommends that Item 303 revisions follow a Principles-based approach. NAREIT believes that
management is best positioned to determine whether an operating trend or change in financial
condition is material to its business and should be discussed in MD&A and does not believe that
it would be useful to impose quantitative thresholds to determine the materiality of trends or to
adopt other prescriptive requirements (Q. 89). Rather, Item 303 should continue to provide
management the flexibility to present its own perspective of the registrant’s financial condition
and results of operations.

NAREIT also agrees that it would improve the quality of MD&A disclosure if the SEC would
consolidate its disparate sources of guidance on MD&A into a single place (Q. 90).

Finally, as noted above, each registrant’s auditors currently must ensure that MD&A includes no
information that is materially misleading and/or inconsistent with audited financial statements.
NAREIT believes that expanding auditor involvement in MD&A disclosures would be costly
and is unlikely to benefit investors. (Q. 96).

Key Indicators of Financial Condition and Results from Operations

While noting that both financial and non-financial key indicators and performance measures vary
considerably across industries and even among industry segments,** the Concept Release
requests comment on whether the SEC should mandate the disclosure of key indicators (Qs. 103-
6). NAREIT believes that registrants should retain the flexibility to disclose key indicators and
performance measures that they deem material or that illustrate material trends. However,
NAREIT is concerned that prescriptive requirements mandating the disclosure of designated key
indicators could lead to confusing disclosure overload without corresponding benefit to
investors.

Disclosure rules applicable to such measures should be Principles-based and afford management
the flexibility to disclose key indicators specific to its business when appropriate (and omit these
when not material). Specifically, the SEC should not require registrants to disclose all

1 Concept Release at 23944 (“For example, electronic gaming or social media companies typically discuss their
numbers of monthly active users; numbers of unique users; numbers of unique payers; and other metrics relating to
usage. Software service companies typically discuss their numbers of subscribers; customer renewal rates; and
customer retention rates. Hospitals typically discuss their numbers of admissions; numbers of beds; the average
length of inpatient stays; and occupancy rates.”)
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performance metrics and other key variables, or even a defined set of metrics. Requiring
registrants to disclose all relevant key indicators and business drivers would be so expansive as
to provide information that could easily confuse investors, rather than provide information to
evaluate the investment quality of a registrant. This is especially true for key performance
indicators similar to those referenced in the Concept Release®® that have no uniform definition.

For example, the Concept Release noted that “[r]etailers typically discuss comparable store sales,
sales per square foot or gross merchandise value.”*® Many retail shopping centers are owned by
REITs and “tenant sales per square foot” may, in some instances, be a useful metric to illustrate
REIT operating results. However, not all retailers, retail centers, nor shopping center REITS,
compile this data and/or calculate this metric, and among those who do, there is considerable
variation, because it does not have a standardized definition. As a result, comparisons among
retailers and /or among shopping center REITs could prove misleading to investors.

Similarly, real estate companies that operate as REITs generally report NAREIT FFO which, as
noted above, is widely accepted as a standardized industry-wide performance measure and
facilitates transparency and comparability. On the other hand, requirements specifying the
disclosure of some, or all, business drivers that impact the calculation FFO, many of which are
not uniformly defined, would be similarly confusing and possibly misleading.

Critical Accounting Estimates

Needless to say, critical accounting estimates and the disclosures related to them may represent
important information to investors. However, disclosure of critical accounting estimates should
be guided by materiality and should be Principles-based. In undertaking reform, NAREIT urges
the SEC to coordinate with the FASB to integrate current SEC and FASB requirements, which
are now often duplicative.

NAREIT agrees that the SEC should also clarify the disclosure objectives related to critical
accounting estimates in MD&A and should also refine the definition of “critical accounting
policies” to ensure that only significant accounting policies in financial statements that provide
distinct and useful information to investors are disclosed (Q. 138).

NAREIT agrees that there is often duplication in the disclosure of accounting estimates and
policies and suggests that the SEC consider rule changes to permit or require cross referencing,
which would reduce repetition between MD&A and the notes to the financial statements.
Alternatively, the SEC could permit registrants to post a comprehensive listing of accounting
policies on a company’s website, with cross referencing through hyperlinks. Companies could
update accounting policies as new standards are issued (Q. 139).

5 4.
18 4.
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I11.  Risk and Risk Management

Risk Factor Disclosure

The Concept Release requests comment on Items 305 and 503(c) of Regulation S-K, relating to
risk factor disclosure and disclosures about market risk, as well as the overall approach to risk
management and risk management processes. NAREIT agrees with many of the comments from
other registrants, as reported in the Concept Release, that risk factor disclosure has become so
voluminous that material information is often obscured. NAREIT also agrees with observations
by SEC Chair White, among others, suggesting that “disclosure overload” can be motivated by
liability cc1J7ncerns, possibly exacerbated by the Private Securities Litigation Reform Act of 1995
(PSLRA).

NAREIT recommends that reform of risk factor disclosure should follow a Principles-based
approach, focused exclusively on risks that are material to an understanding a specific
registrant’s business, rather than risks “common to an industry or to registrants in general” (Q.
149). Specifically,

e NAREIT largely supports the recommendation set forth in the SEC 2013 Staff Report,
suggesting that the consolidation of “requirements relating to risk factors, legal
proceedings and other quantitative and qualitative information about risk and risk
management into a single requirement.”*®

e NAREIT agrees with the suggestion included in the Concept Release that it could be
helpful if the SEC, from time to time, issued guidance specifying risks it considers to be
generic to all registrants that are not required to be disclosed (Q. 150).

e NAREIT disagrees with several other suggestions mentioned in the Concept Release.
Specifically, we disagree that “each risk factor be accompanied by a specific discussion
of how the registrant is addressing the risk” (Q. 145). Similarly, NAREIT does not agree
that the SEC should require registrants to discuss the probability of occurrence and the
effect on performance for each risk factor (Q. 146), or that it should require registrants to
“identify and disclose in order their ten most significant risk factors without limiting the
total number of risk factors disclosed”(Q. 147). NAREIT tends to believe that this kind of
reporting would be speculative, pose liability risk and provide little value to investors.

" SEC Chairman Mary Jo White, The Path Forward on Disclosure remarks at the National Association of
Corporate Directors - Leadership Conference (Oct. 15, 2013) available at
https://www.sec.gov/News/Speech/Detail/Speech/1370539878806 .

18 SEC 2013 Staff Report at 99.
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Forward Looking Statements--Safe Harbor Provisions

NAREIT strongly believes that the safe harbor provisions of the PSLRA ° have been beneficial
to REITs and their investors and have succeeded in promoting the provision of material forward-
looking information to investors. We urge the SEC to ensure that any recommendations for
streamlining risk factor disclosure requirements do not result in unnecessarily increasing liability
exposure for registrants.

IV.  Disclosure of Information Relating to Public Policy and Sustainability Matters

REITs, as a group, are highly focused on operating their properties sustainably and committed to
conserving energy and other scarce resources. Moreover, many REITs have long records of
leadership roles on sustainability matters.?’ Several listed REITs are among Fortune 100
pioneers in releasing comprehensive sustainability data and information to the public in the form
of annual sustainability reports, or by periodic website updates.?* However, NAREIT believes
that the existing standard of materiality coupled with the current disclosure framework is
adequate and sufficiently flexible to enable REITs to disclose material sustainability information
to their investors. Most importantly, NAREIT opposes any attempt by the SEC to adopt
additional detailed, prescriptive sustainability disclosure requirements.

Just as real estate assets vary considerably across the REIT sector, across geographies and
business models, so, too, do appropriate and successful REIT sustainability efforts. The same
energy conservation strategies and measurement tools are unlikely to work for a New York City
medical center and a shopping center in Duluth. The age, location, utility infrastructure and
configuration of local government services will often influence, or limit, viable REIT sustainable
strategies. Correspondingly, our members have told us that their investors do not uniformly seek
detailed information regarding environmental matters and that those who do appropriately seek
distinct information from say, a lodging REIT, than from a higher energy-use data center REIT,
or from a multifamily REIT. In other words, “one size does not fit all,” even within the REIT
sector.

Nevertheless, most NAREIT members readily endorse the value of developing some voluntary
standard metrics of comparability regarding energy use and sustainable performance for real

1915 U.S. Code 77z-2 - Application of safe harbor for forward-looking statement.

% Several U.S. REITs have been named ENERGY STAR®. “Partner of the Year” by the U.S. Environmental
Protection Agency (EPA) since the program’s inception, including (but not limited to) Simon Properties, Macerich,
AvalonBay Communities, Inc., Boston Properties, Inc., Kilroy Realty Corporation, Prologis, HCP., Inc., Vornado
Realty Trust, Hersha Hospitality Trust, and SL Green Realty Corp. The CDP (formerly the "Carbon Disclosure
Project™) has also recognized several U.S. REITSs for efforts toward addressing climate change, including Host
Hotels & Resorts, Inc., Macerich and Simon Property Group in 2015.

21 Vosilla, Behrendt and Hanson, State of the Industry: Sustainability Reporting in the REIT Sector — 2016 Update
(2016) available at http://www.usgbc.org/resources/state-industry-sustainability-reporting-reit-sector-%E2%80%93-

2016-update.
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property assets and believe such metrics increasingly contribute to a vibrant global property
market for tenants and investors alike. For this reason, some NAREIT members have, for many
years, voluntarily participated in the Global Real Estate Sustainability Benchmark (GRESB)
assessment.?> GRESB, a unit of The Green Building Certification Institute (GBCI),*® is an
industry-driven organization, based in the Netherlands, committed to assessing the
environmental, social, and governance (ESG) performance of real assets globally, including the
performance of real estate portfolios and infrastructure assets. In 2015, 707 property companies
and funds participated in the GRESB annual survey. The GRESB database covers 49,000 assets
in 46 countries.?* Organizations, such as the Global Reporting Initiative (GRI)*® and the
Sustainability Accounting Standards Board (SASB) have drawn heavily on GRESB research and
in some cases have adopted its metrics.”®

Today, many REITSs already determine that certain information about their sustainability
practices and/or related status of their real property assets is useful to investors and accordingly
provide this information in their 34 Act reports. Also, as noted above, many REITs publish
comprehensive corporate sustainability reports and/ or post this information on their websites, or
on social media. Some do both and much more. In any event, NAREIT believes that a “one size
fits all approach” to sustainability reporting is not appropriate. Some NAREIT members have
voiced skepticism that placing detailed prescriptive reporting requirements into the *34 Act
would lead to incremental conservation gains for the REIT sector.

NAREIT is generally comfortable that the existing standard of materiality coupled with the
current SEC public company disclosure framework provides the flexibility to disclose material
sustainability information to investors. We believe that REITs are in the best position to
determine whether particular sustainability information is material to investors and whether it
should be disclosed. In this regard, it is noteworthy that REITs as a group report high levels of
engagement with investors. Several of our members recounted instances when shareholders have

%2 See, e.g.,2015 GRESB Report (September 2, 2015), available at https:/www.gresb.com/results2015/downloads.
% GBCl is a third-party organization that provides independent oversight of professional credentialing and project
certification programs related to green building. GBCI is committed to ensuring precision in the design,
development and implementation of measurement processes for green building performance (through project
certification) and green building practice (through professional credentials and certificates). See,
http://www.gbci.org .

#1d.

% GRI reports that it is currently partnering with GRESB in developing construction and real estate reporting tools,
See, e.¢., https://www.globalreporting.org/standards/sector-guidance/sector-guidance/construction-and-real-
estate/Pages/Reporting-Tools.aspx.

®SASB’s Research Brief, Real Estate Owners Developers and Investment Trusts (March 2016), draws heavily on
GRESB data, available at http://www.sasb.org/approach/our-process/industry-briefs/infrastructure-sector-industry-
briefs/. According to its press release, SASB’s recently-issued provisional Sustainability Standards for the Real
Estate Sector “leverage[s] the industry-specific and widely used GRESB Real Estate Assessment. Over 75% of the
quantitative metrics contained in the SASB standard are aligned with GRESB or require no additional data
collection,” available at http://www.prnewswire.com/news-releases/sasb-issues-provisional-sustainability-
accounting-standards-for-infrastructure-sector-300243040.html.
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requested and have been readily provided with additional sustainability information. We also
note that all investors have the option of submitting shareholder proposals to promote particular
sustainability practices by particular firms if they have unmet needs.

Voluntary Sustainability Reporting Frameworks

The Concept Release notes that “several organizations have published or are working on
sustainability reporting frameworks” (Q. 219). Not all NAREIT members are familiar with these
frameworks, many of which are in early stages, although about a dozen NAREIT members
participated in recent outreach sponsored by SASB’s Industry Working Group for the
Infrastructure Sector.?” Those who are familiar with them report a range of opinions, although
relatively few have detailed knowledge of the relative merits of the alternative approaches.
NAREIT does not believe that it would be helpful for the SEC to preempt these private efforts or
to adopt and codify any one of them, or even to codify more than one of them into Regulation S-
K at this time. We believe that voluntary standards are inherently more flexible and easier to
update and adapt to new facts and investor demands than federal agency rules promulgated under
the Administrative Procedures Act.

Costs and Burdens

Moreover, there are significant costs associated with the collection, analysis, validation and
management of the data that would be required by some of the sustainability frameworks
referenced in the Concept Release, which may impose a burden on many businesses, including
REITs. In recent outreach to our members, 78% of the respondents indicated that that they would
likely need to implement costly new procedures and/or systems to compile and report the type of
information required by these frameworks. Many companies would be required to upgrade
equipment and/or acquire additional technology to capture and track data and also add additional
staff to monitor performance and analyze results. Some of these frameworks would require firms
to arrange costly third-party data verification. Additionally, the capture of additional reportable
tenant information, as proposed by some reporting frameworks, may not be feasible for all
property categories and when it is possible could add substantially to these costs estimates.?®

%" The roster of participants in the activities of SASB’s Infrastructure Sector Task Force is available at
http://www.sash.org/sectors/infrastructure/. NAREIT also submitted comments to SASB’s Infrastructure Sector
Task Force. See, https://www.reit.com/advocacy/policy/other-federal-legislation/sustainability-green-initiatives.

% RealFoundations, a professional services firm focused on the real estate industry that was retained by NAREIT
estimated that the costs for an average property portfolio (containing 200 commercial assets) to implement a system
capable of managing and reporting the type of data required by many of these types of sustainability frameworks
would exceed $1 million and that operational expenses associated with system data collection, normalization,
monitoring and reporting may add an additional 20-40% of system purchase and installation costs on an annual
basis. See, www.realfoundations.net.
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V. Company Websites and Social Media for Non-Financial Information

As the Concept Release acknowledges, “some registrants already provide information about ESG
matters in sustainability corporate social responsibility reports or on their websites” and
NAREIT members are a category of registrants that make excellent use of their corporate
websites for information about sustainability, corporate responsibility and other ESG-related
information.

Questions 307-317 of the Concept Release pose a series of questions about the use of company
websites in the SEC disclosure regime, including whether there are categories of business or
financial information that the SEC should permit registrants to disclose by posting on their
websites in lieu of including in their periodic reports (Q. 312).” NAREIT members increasingly
seek avenues outside *34 Act reports, including websites and social media, to communicate a
variety of kinds of non-financial information to investors—updates about sustainability efforts
being only one example. Much of this information is not “material” in the 34 Act sense, but may
be of interest or value to investors and others. Some REIT members have suggested that if there
were a mechanism outside’34 Act reporting that permitted the dissemination of a range of non-
financial information without increasing liability concerns,? the value of’34 Act reports (likely
streamlined) would be enhanced. In undertaking disclosure reform, NAREIT urges the SEC to
consider ways in which REITs and other businesses may more readily furnish such non-financial
information, whether ESG or otherwise, outside of *34 Act filings.

VI.  Frequency of Interim Reporting

The Concept Release poses a series of questions regarding the frequency of *34 Act periodic
reports and asks if the SEC should allow certain categories of registrants to file periodic reports
on a less frequent basis, such as semi-annually, and if so, what these categories of registrants
should be and what disclosure should be provided.

Some NAREIT members believe that “short-termism,” incentivized by quarterly reporting, is a
problem for U.S. businesses and capital markets generally, including for the REIT sector.
Accordingly, these members have suggested that it would be beneficial if SEC disclosure reform
efforts include a thorough analysis of the relative merits of a semi-annual reporting regime, such
as has been adopted in other jurisdictions, as well as of other options, such as the suggestion put
forth the Concept Release that the SEC permit abbreviated reporting for the first and third
quarters of each year (Q. 282).

% In this regard, we acknowledge that corporate website content is appropriately subject to the anti-fraud provisions
of the "34 Act. Less clear is the application of the safe harbor provisions of the PSLRA to such non-financial
disclosures. Some have suggested that the safe harbor provisions currently apply to certain sustainability disclosures
and others have suggested that it would be beneficial if the SEC clarified the extent of coverage.
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VII. Conclusion

NAREIT and its members have a long-time commitment to investing in efforts to serve the needs
of REIT investors and appreciate this opportunity to participate in the SEC’s Disclosure
Effectiveness Initiative by submitting these comments. NAREIT believes that a Principles-based
disclosure framework that provides REITs as publicly traded real estate companies and other
registrants with the flexibility to communicate company-specific, material information to
investors in an accessible form best serves investors. In reworking its disclosure framework to
serve the needs of the 21°' century investor community, NAREIT urges the SEC to propose
Principles-based rule changes to Regulation S-K and to resist pressures to develop prescriptive
rules mandating specific disclosures of either financial or non-financial information.

We would be happy to discuss these comments at any time. Please feel free to contact me at

; or any of the following NAREIT professionals: Tony
); Sheldon M. Groner, EVP,

); George Yungmann, SVP, Financial Standards

); or Christopher Drula, VP, Financial Standards ||| EEGEGNGD:

M. Edwards, EVP & General Counsel
Finance & Operations,

Respectfully submitted,

Vosuia! fitod

Victoria P. Rostow
Senior Vice President, Policy & Regulatory Affairs

cc: Sonia Barros, Esq., Assistant Director, Division of Corporation Finance
Rick A. Fleming, Investor Advocate
Karen Garnett, Esq., Associate Director, Division of Corporation Finance
Daniel Gordon, Senior Assistant Chief Accountant, Division of Corporation Finance
James Schnurr, Chief Accountant
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October 28, 2016

Mr. Brent J. Fields, Secretary
Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549-1090

Delivered Electronically

Re:  Proposed Rule on Disclosure Update and Simplification; 17 CFR
Parts 210, 229, 230, 239, 240, 249, and 274; Release No. 33-10110, 34-78310;
1C-32175; File No. S7-15-16; RIN 3235-AL82

Dear Mr. Fields:

This letter is submitted by the National Association of Real Estate Investment
Trusts® (NAREIT) in response to the Securities and Exchange Commission’s
(SEC) Proposed Rule on Disclosure Update and Simplification (17 CFR Parts
210, 229, 230, 239, 240, 249, and 274; Release No. 33-10110, 34-78310; IC-
32175; File No. S7-15-16; RIN 3235-AL82) (the Proposed Rule or Proposal).

NAREIT is the worldwide representative voice for real estate investment trusts
(REITs) and publicly traded real estate companies with an interest in U.S. real
estate and capital markets. NAREIT's members are REITs and other businesses
throughout the world that own, operate and finance income-producing real
estate, as well as those firms and individuals who advise, study and service those
businesses.

REITs are generally deemed to operate as either Equity REITs or Mortgage
REITs. Our members that operate as Equity REITs acquire, develop, lease and
operate income-producing real estate. Our members that operate as Mortgage
REITs finance housing and commercial real estate, by originating mortgages or
by purchasing whole loans or mortgage backed securities in the secondary
market.

A useful way to look at the REIT industry is to consider an index of stock
exchange-listed companies like the FTSE NAREIT All REITs Index, which
covers both Equity REITs and Mortgage REITs. This Index contains 221
companies representing an equity market capitalization of $1.052 trillion as of
September 30, 2016. Of these companies, 181 were Equity REITS representing
94.5% of total U.S. listed REIT equity market capitalization (amounting to $994
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billion)®. The remainder, as of September 30, 2016, was 40 publicly traded Mortgage REITs with
a combined equity market capitalization of $58 billion.

NAREIT and its members have long understood the critical importance of communicating
accurate and material business and financial information to REIT investors and appreciate the
opportunity to participate in this phase of the SEC’s Disclosure Effectiveness Initiative. NAREIT
fundamentally believes that eliminating redundant and outdated disclosure requirements
improves the effectiveness and usefulness of the information presented to investors and analysts
while also decreasing the costs of preparing that information, which ultimately benefits
shareholders.

To that end on July 21, 2016, NAREIT submitted a comment letter responding to the SEC’s
Concept Release on Business and Financial Disclosure Required by Regulation S-K. In
NAREIT’s July 21, 2016 comment letter we emphasized that NAREIT strongly believes that
materiality, as evaluated through the eyes of a “reasonable investor” under the prevailing
Supreme Court? standard, should continue to be the guidepost of the SEC’s disclosure regime
and that we believe that a “Principles-based” approach to disclosure is best suited to the
constantly evolving business environment in which REITs and other businesses operate.

NAREIT’s comment letter on the Proposed Rule was developed by a task force of NAREIT
members, including members of NAREIT’s Best Financial Practices Council. Members of the
task force include financial executives of both Equity and Mortgage REITS, representatives of
major accounting firms, institutional investors and industry analysts.

In analyzing the Proposed Rule, NAREIT considered the following guiding principles that we
suggest should guide the SEC’s efforts to update and simplify SEC disclosures:

e Simplification efforts should rigorously maintain the long-standing distinction between
historical information and forward-looking disclosures. Forward-looking information
(subject to safe-harbor protections) should continue to be set forth in Management’s
Discussion and Analysis (MD&A) and historical data and related disclosures should be
reported in the footnotes to the annual or interim financial statements;

e The SEC should maintain the existing division of oversight duties between the FASB and
the SEC by maintaining the FASB’s role in developing accounting standards and related
disclosure guidance for financial statements and the SEC’s charge of developing and
reviewing MD&A disclosure requirements;

https://www.reit.com/sites/default/files/returns/FNUSIC2016.pdf.
*TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438 (1976) at 449.
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e We endorse efforts to reduce repetitive disclosures in annual and quarterly reports and
urge the SEC and FASB to coordinate efforts to ensure that interim disclosures - both in
MD&A and in the notes to the financial statements - do not simply repeat annual
disclosures, absent a material change; and,

e We urge the SEC to develop and implement an ongoing systematic process (such as
FASB’s current process) to comprehensively identify and eliminate outdated or
redundant disclosure requirements, at regular intervals or upon the issuance of new
requirements.

The following is a discussion of NAREIT’s recommendations on the Proposed Rule that are
relevant to REITs. Our comments below are keyed to the relevant sections of the Proposal,
which are referenced by citations in parentheticals

1. Overlapping Requirements - Proposed Deletions (Proposal, Section 111, C)
a. REIT Disclosures (Proposal, Section 111, C, 1)
I. Undistributed Gains or Losses on the Sale of Properties

NAREIT supports the Proposed Rule’s suggestion to delete Rule 3-15(a)(2) of Regulation S-X.
NAREIT agrees that Regulation S-X’s current requirement that REITs present undistributed
gains or losses on the sale of properties on a book basis does not provide meaningful information
to investors. Based on discussions with REIT analysts and investors, the disclosures required by
Rule 3-15(c) of Regulation S-X of the tax status of distributions provide users of financial
statements with the information they need.

ii. Status as a REIT

NAREIT concurs with the Proposed Rule’s conclusion that Regulation S-K and Regulation S-X
currently contain overlapping disclosure requirements about an issuer’s status as a REIT.
NAREIT observes that issuers typically repeat the disclosures of REIT status. We further note
that U.S. GAAP, in ASC Topic 740, also requires disclosure when an entity is not subject to
entity level income taxes because its income is taxed directly to its owners. Therefore, NAREIT
supports the SEC’s proposal to eliminate Rule 3-15(b) of Regulation S-X. In our view, deletion
of the requirement to disclose the entity’s REIT status and the principal assumptions that
underlie the decisions regarding the applicability of federal income taxes in the financial
statements would not result in a material change in the disclosures provided by REITS, as this
information is presented elsewhere in a Form 10-K or registration statement.
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b. Ratio of Earnings to Fixed Charges (Proposal, Section 111, C, 18)

NAREIT concurs with the suggestion set forth in the Proposed Rule to delete the requirement to
disclose the historical and pro forma ratios of Earnings to Fixed Charges. Given the often large
depreciation charges for REITs and real estate companies, the ratio does not provide meaningful
information to investors. In the event that investors are interested in the ratio, NAREIT
understands that the financial statements currently disclose many of the components of this ratio,
allowing investors to compute this metric. In addition, NAREIT notes that this specific metric
predates many of the other ratios, analytical tools and sophisticated financial models that
currently are at the financial statement users’ disposal and readily calculated based on
information in the financial statements. Therefore, NAREIT does not see a continued need for
the SEC to require this narrowly focused metric.

2. Overlapping Requirements — Potential Modifications, Eliminations, or FASB Referrals
(Proposal, Section 111, E)

a. REIT Disclosures — Tax Status of Distributions (Proposal, Section 111, E, 1)

NAREIT suggests that the SEC eliminate the requirement in Rule 3-15(c) of Regulation S-K for
REITs to disclose the tax status of distributions as ordinary income, capital gain, or return of
capital. This information is provided to shareholders in Form 1099 much earlier than when the
Form 10-Ks are filed with the SEC. Additionally, this information is communicated to the
general public on NAREIT’s website. Therefore, NAREIT does not believe that duplicative
disclosure is necessary.

b. Legal Proceedings (Proposal, Section 111, E, 15)

As noted in the Proposed Rule, issuers frequently repeat or reference the disclosures required by
Regulation S-K Item 103 (“Item 103”) in their historical financial statements. However, the
Proposed Rule also acknowledges that there are several differences in the criteria set forth in
Regulation S-K and U.S. GAAP for disclosing legal proceedings. Although NAREIT generally
favors streamlining overlapping reporting requirements, we do not believe it would be
appropriate to incorporate the requirements of Item 103 into the footnotes to the U.S. GAAP
financial statements. In this circumstance, we believe there are different objectives for the
respective disclosures, objectives that are best achieved by the existing rules. Further, while it is
appropriate for the financial statement disclosures to be covered by the audit opinion of an
issuer’s independent auditor, NAREIT believes it would be unnecessarily burdensome and costly
to expand that audit requirement to address the incremental information required by Item 103 if
it was relocated to the financial statements.

As noted in the Proposed Rule, there are many differences between the two disclosure regimes in
this regard. For example, Regulation S-K, which focuses on the factual information investors
may reasonably require to make an informed investment decision, logically may require an array
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of fact-specific material qualitative information regarding legal proceedings, including factual
bases and timing of legal actions, and information regarding courts, agencies, parties and
allegations. Regulation S-K also exempts some ordinary routine litigation from disclosure, which
may not be material. U.S. GAAP, which is concerned with material financial statement
consequences of legal proceedings, necessarily applies a different framework to requiring
disclosure. As catalogued in the Proposed Rule, Regulation S-K and U.S. GAAP also have
different standards of materiality, with Regulation S-K having quantitative disclosure thresholds
for certain matters. Relocating Item 103 disclosures into the historical financial statements would
subject factual information that may not have direct financial consequences to audit or review,
internal controls and XBRL requirements, as well as place it outside the safe harbor protections
of the Private Securities Litigation Reform Act of 1995

For these reasons, NAREIT does not believe that wholesale relocation of Item 103 disclosures
into the historical financial statements would improve the effectiveness of disclosures, or provide
meaningful incremental benefit to investors. However, we would encourage the SEC to
reconsider the quantitative disclosure thresholds in Item 103 to determine if those bright lines
(either in absolute dollars or percentage terms) remain relevant to investors.

3. Superseded Requirements (Proposal, Section V)
Gain or Loss on Sale of Properties by REITs (Proposal, Section V, B 3)

Rule 3-15(a)(1) of Regulation S-X has presented a potential conflict between SEC and U.S.
GAAP requirements for some time: the SEC’s rule requires all gains and losses on the sale of
properties to be presented outside of continuing operations, whereas U.S. GAAP does not permit
that presentation unless the properties sold meet the definition of a discontinued operation. That
conflict was manageable when most sales of properties met the U.S. GAAP definition of a
discontinued operation. However, in 2014 the FASB issued new financial reporting guidance
narrowing the definition of a discontinued operation®. As a result of the FASB’s new definition,
NAREIT believes that very few sales of properties by REITs are permitted to be presented
outside of continuing operations under U.S. GAAP. This creates a clear and frequently occurring
conflict between U.S. GAAP and Rule 3-15(a)(1). Therefore, NAREIT welcomes and fully
supports the SEC’s proposal to eliminate Rule 3-15(a)(1).

* Xk *

*UPDATE NO. 2014-08—PRESENTATION OF FINANCIAL STATEMENTS (TOPIC 205) AND PROPERTY,
PLANT, AND EQUIPMENT (TOPIC 360): REPORTING DISCONTINUED OPERATIONS AND
DISCLOSURES OF DISPOSALS OF COMPONENTS OF AN ENTITY (April 2014).
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We thank the SEC for the opportunity to comment on the Proposed Rule. If you would like to
discuss our views in greater detail, please contact George Yungmann, NAREIT’s Senior Vice
President, Financial Standards, at gyungmann@nareit.com or 1-202-739-9432, Victoria Rostow,
NAREIT’s Senior Vice President, Policy & Regulatory Affairs, at vrostow@nareit.com or 1-
202-739-9431, or Christopher T. Drula, NAREIT’s Vice President, Financial Standards, at
cdrula@nareit.comor 1-202-739- 9442,

Respectfully submitted,

Gl gy

George L. Yungmann
Senior Vice President, Financial Standards
NAREIT

Vssnial o

Victoria Rostow
Senior Vice President, Policy & Regulatory Affairs
NAREIT

Christopher T. Drula

Vice President, Financial Standards
NAREIT

cc: Wesley R. Bricker, Interim Chief Accountant, Office of the Chief Accountant
Russell G. Golden, Chairman, Financial Accounting Standards Board
Rick A. Fleming, Investor Advocate
Karen Garnett, Esq., Associate Director, Division of Corporation Finance
Sonia Barros, Esq., Assistant Director, Division of Corporation Finance
Daniel Gordon, Senior Assistant Chief Accountant, Division of Corporation Finance
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SEC.gov | Reconsideration of Conflict Minerals Rule Implementation

Public Statement

Reconsideration of Conflict Minerals Rule Implementation

Acting Chairman Michael S. Piwowar
Jan. 31, 2017

Today, | directed the staff to reconsider whether the 2014 guidance on the conflict minerals rule is still
appropriate and whether any additional relief is appropriate.

Since May 2014, the Commission has partially stayed compliance with the rule, after the U.S. Court of
Appeals for the D.C. Circuit found that the rule violated the First Amendment. This partial stay has done
little to stem the tide of unintended consequences washing over the Democratic Republic of the Congo
and surrounding areas.

While visiting Africa last year, | heard first-hand from the people affected by this misguided rule. The
disclosure requirements have caused a de facto boycott of minerals from portions of Africa, with effects
far beyond the Congo-adjacent region. Legitimate mining operators are facing such onerous costs to
comply with the rule that they are being put out of business. It is also unclear that the rule has in fact
resulted in any reduction in the power and control of armed gangs or eased the human suffering of many
innocent men, women, and children in the Congo and surrounding areas. Moreover, the withdrawal from
the region may undermine U.S. national security interests by creating a vacuum filled by those with less
benign interests.

Given these facts on the ground, | believe that it is essential to hear from interested persons on all
aspects of the rule and guidance.

A comment page regarding reconsideration of the conflict minerals rule and guidance has been created —
submit detailed comments.

More Information:

o Statement of Acting Chairman Piwowar on the Commission's Conflict Minerals Rule

Comments Received

Modlfied: Jan. 31, 2017
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Public Statement

Reconsideration of Pay Ratio Rule Implementation

Acting Chairman Michael S. Piwowar
Feb. 6, 2017

The Commission adopted the pay ratio disclosure rule in August 2015 to implement Section 953(b) of the
Dodd-Frank Wall Street Reform and Consumer Protection Act. The rule requires a public company to
disclose the ratio of the median of the annual total compensation of all employees to the annual total
compensation of the chief executive officer.

Based on comments received during the rulemaking process, the Commission delayed compliance for
companies until their first fiscal year beginning on or after January 1, 2017. Issuers are now actively
engaged in the implementation and testing of systems and controls designed to collect and process the
information necessary for compliance. However, it is my understanding that some issuers have begun to
encounter unanticipated compliance difficulties that may hinder them in meeting the reporting deadline.

In order to better understand the nature of these